
BEFORE THE NATIONAL GREEN TRIBUNAL 

WESTERN ZONE BENCH, PUNE 

Original Application No.40/2023 (WZ) 

Yogesh Mudhara .-- Applicant 

v/s. 

M/s. Super Dream Real Estate Private 

Limited & Ors ... Respondents 

SAY ON BEHALF OF THE 

RESPONDENTS NO. 8 to 14. 
  
  

MOST RESPECTFULLY SHOWETH: - 

We, Mr. Rajkumar Nanikram Pamnani (Respondent No. 8), Mr. 

Vivek Maheshchandra Mangla (Respondent No. 9), Mrs. Sangita 

Ratan Awasarmol (Respondent No. 10), Mr. Dilip Sahadu 

Gaikwad, (Respondent No. 11), Khushal Nemchand Gangar 

(Respondent No. 12), Sangita Manish Jain (Respondent No. 13), 

& Mr. Rabiram Gopinath Haldar (Respondent No. 14), do hereby 

state that: 

1. We say that, we have been served with the true copy of 

the Application upon order of this Hon’ble Forum and in 

reply thereto, we have to say and submit as under, 

2. At the outset, we say that, the Application of the 

Applicant is false, frivolous, vexatious, bad-in-law and 

the same is filed with obtuse motive and malafide 

intention, without there being any cause of action and as 

such, the present Application deserves to be dismissed 

with costs. 

  

3. We say that, the true and correct facts are as under, 

i. The land in question, identified as Survey No. 12/2 

and 12/3, is located in the village of Yeoor, Taluka 

Patonapada, District Thane, and hereinafter referred
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li. 

  

ili. 

to as the "Said Property." The Provident Investment 

Co. Ltd. (Respondent No. 3), an entity under the 

jurisdiction of the Madhya Pradesh Government, 

originally held the lease for this property. 

Subsequently, Mr. Durgaprasad Jugalkishore Loyalka 

entered into a Lease Agreement. Mr. Durgaprasad 

Jugalkishore Loyalka later executed a sub-lease 

Agreement in favor of Mr. Shyamlal Thakur, and Mr. 

Shyamlal Thakur, entered into a Sub-Lease 

Agreement on September 25, 2004, with respondent 

no.1. Since that time, the Said Property has been in 

the possession and occupation of Respondent No.01 

as a sub-lease. A photocopy of the aforementioned 

Sub-Lease Agreement is attached and marked as 

Exhibit "A." 

It is imperative to mention that, despite of that the 

Applicant initiated the current proceedings under 

sections 14 and 15 of the National Green Tribunal 

Act. That the grievances presented in the Application 

do not fall within the purview of Section 14 of the 

said Act. Section 14, for instance, envisages that this 

Hon’ble Tribunal holds jurisdiction over all Civil 

Cases in which substantial questions related to the 

Environment are at stake. However, throughout the 

Application, there is no indication of how the issues 

raised by the Applicant qualify as substantial 

questions related to the Environment, as outlined in 

Section 14 of the Act. Therefore, solely on this basis, 

the Application is liable to be summarily dismissed. 

It is essential to note that, under Section 14 of the 

Act, the term "substantial question" carries a legal 

connotation, meaning that not every question raised 

can be deemed substantial within the framework of 

this Act. In conclusion, as previously mentioned, the 

Applicant has failed to establish a case involving a 

"substantial question." 

Furthermore, in accordance with Section 14, sub- 

section 3, the Application must be submitted within 
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iv. 

Vi. 

six months from the date when the cause of action for 

the dispute first arose. It is worth acknowledging that 

the Applicant invoked the cause of action at some 

point in the year 2020, which exceeds the stipulated 

six-month period as outlined in subsection 3 of 

Section 14. It's essential to emphasize that the 

legislature deliberately employed the phrase "such 

dispute first arose." In other words, there is no basis 

to argue that the Applicant's cause of action is 

recurring. Consequently, in light of this explicit legal 

provision in sub-section 3 of Section 14, the 

Application is liable to outright rejection. 

It seems that, when addressing the issue of limitation, 

the Applicant is attempting to argue that, the cause of 

action is recurring, and therefore, the Application 

falls within the prescribed time limit. However, the 

language used in sub-section 3 of Section 14 is 

unambiguous and explicitly states that the "cause of 

action first arose." The legal precedents cited by the 

Applicant are founded on entirely different 

circumstances and, as such, are not applicable to the 

current case. 

Now, turning to the matter of claiming compensation 

and damages under Section 15 of the said Act, it is 

crucial to emphasize that such compensation and 

damages can only be sought by the "victim" as 

defined under this Section. In other words, no 

individual other than the victim or victims can make 

claims for compensation and damages. The 

Application in question fails to mention any instance 

of victimization resulting from the alleged violation. 

As a result, this Application, even under Section 15, 

lacks merit and is liable for dismissal. 

It is submitted that, the crux of the current matter _ 

revolves around whether the development of the land 

in question is permissible or not. In this regard, the //,. ' 
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Respondents rely on the Letter dated 25/07/2003, 

marked as Exhibit "B," issued by the Government 

of Madhya Pradesh Finance Department. This letter 

unequivocally states that the Provident Investment 

Company is an undertaking of the Madhya Pradesh 

Government. Furthermore, it clarifies that, following 

a decision made by the Government (i.e., the Madhya 

Pradesh Government), it has been confirmed that the 

lessee of the plot in question, the plot central to this 

matter, is entitled to develop the said property, and 

the Madhya Pradesh government has no objection to 

it. Therefore, it is abundantly clear that there are no 

legal obstacles to the development of the land in 

question. 

Furthermore, it is submitted that, as previously 

mentioned, the Provident Investment Company Ltd. 

is an entity under the Madhya Pradesh Government 

and was duly authorized to oversee the affairs of the 

property currently under consideration in this matter. 

The company issued a Letter dated 27th November 

2003, addressed to The Assistant Director of Town 

Planning, The Thane Municipal Corporation, 

concerning a No Objection Certificate (NOC) for the 

property identified as Gut No.12, Hissa No. 02 & 03, 

measuring 16 acres and 10 % Gunthas, situated at 

Revenue Village Yeoor, Taluka and District Thane. 

In this Letter, the said company granted authorization 

to one Suresh Vasantji Shah (Alias Gada) to submit 

plans and designs, prepared by his architect, to the 

aforementioned office for the construction of Farm 

Houses on the said property. Based on this Letter 

issued by the company, the plans to be submitted can 

be considered by Suresh Vasantji Shah (Alias Gada). 

(A copy of the Letter dated 27/11/2003 is attached 

as Exhibit “C.”). 

It appears that, based on the Letter dated 06th 

December 2016, marked as Exhibit 'G' by the 

Applicant in his Application and addressed to the 

Municipal Commissioner, Thane, the Provident 
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Investment Company Ltd. had requested the 

demolition of all illegal constructions on its premises. 

However, the Applicant, even though he has included 

a copy of the Letter dated 14/08/2017 issued by the 

Municipal Corporation, Thane, in response to the 

aforementioned letter, which states that the 

Corporation cannot proceed further without receiving 

all the details of the alleged unauthorized 

construction as per the rules and_ regulations. 

Therefore, it is submitted that the allegations are 

vague in nature and cannot be considered for any 

purpose. The Applicant is taking undue advantage of 

his own missteps, as he was informed that no action 

could be taken without providing the necessary 

details. 

ix. It is submitted that, concerning the alleged violation 

of environmental laws as stated in paragraphs IV and 

V of his Application, the central government, on Sth 

December 2016, exercised its powers under Section 3 

of the Environmental (Protection) Act, 1986, and 

Rule 5(3) of the Environmental (Protection) Rules, 

1986, to declare an area of 59.456 sq.km within aff YS ; 

range of 100 meters to four kilometers from the ye [SUN r, . \e 

boundary of the Sanjay Gandhi National Park as thee») 2. -9>5 
Eco Sensitive Zone. According to the notification, “\ & 

issued on Sth December 2016, the entire Yeoon... 
village falls within the purview of the 'Eco Sensitive “ ae | 

Zone,' and any construction activity within the ESZ . 

area necessitates approval in line with the provisions 

of the approved development plan and regulations 

under the Maharashtra Regional and Town Planning 

Act, 1966. 

      

  

    

x. A bear perusal of this notification clearly reveals that 

it is a Draft Notification, and it is to be finalized prior 

to enacting the law, following consultation with 

various authorities including Environment, Forest, 

Urban Development, Tourism, Municipal, Revenue, 

Agriculture, Maharashtra State Pollution Control 

Board, Irrigation, and the Public Works Department. 

It is also stated in this Draft Notification that 
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objections must be invited from individuals likely to 

be affected before finalization. Consequently, care 

has been taken to consider the interests of those who 

might be affected. In other words, it is not arbitrary, 

as alleged by the Applicant. Regardless, the 

undeniable fact is that this is solely a draft 

notification, awaiting approval from the competent 

authorities. Therefore, it is most respectfully 

submitted that the Application, relying on this draft 

notification, is premature and thus lacks a valid cause 

of action. 

It is evident that, in light of the considerations 

mentioned earlier, the Applicant has requested 

direction from this Hon’ble Tribunal to the State 

Government. In doing so, he implicitly acknowledges 

that there is no violation as defined by the law. In the 

prayer clause, the Applicant is seeking directions to 

initiate the preparation of the Zonal Master Plan for 

the Eco Sensitive Zone (ESZ). However, this relief 

cannot be granted at either the interim stage or the 

final stage for the simple reason that the said 

notification has yet to be finalized and published by 

the Government. 

It appears that the Applicant has a tendency to submit 

applications under the Right to Information Act. In 

the current matter, he has provided copies of multiple 

applications made under the said Act. In one 

instance, he alleges that there are numerous illegal 

bungalow constructions in Yeoor Village, but in the 

present case, he has selectively filed complaints, 

seemingly with a malicious intent to harass the 

Respondents for his own personal _ gain. 

Consequently, it is submitted that, under the guise of 

being a social activist, he is misusing the legal 

process and exploiting his self-proclaimed image as a 

social activist. 
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xiii. It appears that the Applicant has approached various 

authorities and has filed numerous cases seeking the 

same relief, including with the Thane Mahanagar 

Palika, Thane, Lokayata Maharashtra State, E.O.W. 

and also under the Right to Information Act. As a 

result of the multiple false cases filed by the 

Applicant, the Farm Houses of respondent Nos. 10 & 

13 have been demolished illegally recently by the 

T.M.C. without affording any fair hearing. That 

thereafter the other respondents have approached to 

the Hon’ble Thane Court which was pleased to grant 

interim protection and protected the other 

respondents farm houses from demolition. 

xiv. It is evident that the Applicant has cited certain 

judgments and attempted to draw parallels with the 

facts of the present case. The Respondents have gone 

through these judgments and found that the facts of 

those cases differ significantly, but the legal 

principles established in those cases are entirely 

distinct. Consequently, those judgments do not 

provide any meaningful assistance to the Applicant's 

case. 

  

    

   
   
   

xv. Regarding the interim relief sought, direction of af a Dist Thay 
Hon’ble Forum to demolish the seven alleged: LS dae 
bungalows, such a request cannot be granted without, . 

a thorough examination of the merits of the matter to \ 

ascertain whether these constructions indeed qualify 

as illegal and in violation of relevant laws, including 

environmental regulations. It is essential to highlight 

that the Applicants fails to specify how there is a 

violation of environmental laws, in accordance with 

the established legal precedent. It is well-settled in 

the law that mere allegation of violation of 

environmental laws is insufficient without providing 

the necessary details to support the claim. 

  

4. It is submitted that, so far as the grounds A, B, C, D, E, F, 

G, H, I mentioned in the application are concerned, it is 

submitted that:
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a) 

b) 

With reference to Ground “A” the contents in this 

paragraph have already been addressed by this 

Respondents earlier. With respect to the argument 

that the said company had requested the Thane 

Municipal Corporation not to approve any 

development on its land. Respondents further states 

that, it is not their case that they have ret claimed 

that Thane Municipal corporation has granted them 

permission to construct on the lease hold land. So 

also the applicant has not claimed that Thane 

Municipal Corporation has granted permission to 

the Respondents to construct. Therefore, the 

contention mentioned in the annexure “M” on 

which the Applicant has relied upon is to be 

ignored outrightly. 

With reference to Ground “B”, the contents of this 

paragraph are denied, as there is nothing on record 

to indicate that the land in question is designated as 

an "Agricultural G Zone." Consequently, the issue 

of an alleged violation does not arise. 

With regard to Ground "C" and without waiving 

the arguments made in the previous section, it is 

submitted that the Applicant is attempting to 

portray the alleged constructions as bungalows, 

implying that their construction violates the law by 

not having Municipal Corporation approval. It is 

essential to note here that the land in question 

contains __ borewells, fencing, and _ other 

infrastructure necessary for a farm _ house. 

Therefore, the claim that the seven bungalows have 

been constructed is without a basis. Consequently, 

this allegation cannot be considered as a valid 

ground. Infact to protect the pollution the 

respondent nos. 8 to 14 have planted several 

hundreds of trees / plants, vegetables etc. on the 

land in question i.e. Farm Houses. 
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d) With reference to Grounds "D, E & F," the 

content of these paragraphs has been addressed by 

this Respondents, emphasizing that the notification 

in question is a draft notification. Therefore, the 

Application lacks a valid cause of action and can 

be deemed premature. 

e) With reference to Grounds “G & H”, the content 

appears to be a reference to the Order dated 19th 

March 2020 issued by this Hon’ble Tribunal in this 

matter, which directed the State Administration to 

conduct an assessment in the Eco Sensitive Area 

(E.S.A). However, the Applicant has not provided 

a convincing explanation as to how this is relevant 

to the present proceeding that he has initiated. 

f) With reference to Ground “I”, it appears that, the 

references to air, water, and noise are concerned 

the Applicant himself acknowledges the 

recommendations for preventing air, water, and LEE RS 

noise pollution. However, in the present Se 

application, there is no mention of these fe — “ f\\ 

recommendations. Consequently, this cannot be i B fo NITA S. GOLE\ | 

considered as a valid ground for consideration by | oe 
this Hon’ble Tribunal. a2) 

    

5. Therefore, it is submitted that all the grounds presented by the 

Applicant are baseless and do not assign with the legal 

~ framework to demonstrate any alleged violation of the law. As 

i a result, the Application is subject to dismissal. 

co : ® 6. It is further submitted that this is a case of premises on lease. 

- os i The lands in dispute were acquired through lease deeds 

' between respondent no. 1 on the one hand and _ the 

Fs j Respondents No. 8 to 14 on other. 

a 7. So far as, the grounds to be considered by this Hon’ble 

ane Tribunal, it is submitted that the Hon’ble Supreme Court's 

decision in the case of "Kantha Vibhag Yuva Koli Samaj 

Parivartan Trust and Others v/s State of Gujarat and Others," 

Civil Appeal No. 1046 of 2019, demonstrates that the Hon’ble 

NGT has not addressed the substantive ground of challenge. 
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As previously mentioned, all the grounds put forth by the 

Applicant, when examined from any perspective, do not 

constitute substantive grounds of challenge. It is, therefore, 

submitted that the Application lacks substantive grounds of 

challenge as required under the NGT Act and should, 

therefore, be rejected. (A copy of the judgment in Kantha 

Vibhag Yuva Koli Samaj Parivartan Trust and Others v/s 

State of Gujarat and Others, Civil Appeal No. 1046 of 2019, is 

attached as Exhibit "D"). 

The said land is a private lease hold land. That the Respondent 

relies upon the judgment in case of Godrej Boyce 

Manufacturing Company Limited and another v/s. State of 

Maharashtra and others Civil Appeal No. 1102/2014 (The 

copy of said Judgment is marked as Exhibit “E”). In this 

matter the Hon’ble Supreme Court held that, when there is 

large scale of construction over the land and no action has 

been taken, by the Government authorities empower, then the 

reasonable reason may assume that, whatever construction was 

going on is in accordance with the law and the citizen cannot 

be held responsible for the inaction of the State. It is also 

pertinent to note that, the Hon’ble Bombay High Court in case 

of OZONE LAND AGRO PROVATE LIMITED VIS. 

STATE OF MAHARASHTRA, have elaborately discussed 

the importance of the above referred Hon’ble Supreme Court 

Judgment, (The copy of Judgment in case of OZONE LAND 

AGRO PROVATE' LIMITED V/S. STATE OF 

MAHARASHTRA is at Exhibit “F”). Hence this respondent 

is relying upon Hon’ble Bombay High Court’s judgment. 

It is further submitted that, so far as the reservation of land is 

concerned, the Hon’ble Supreme Court in case of Godrej 

Boyce Manufacturing Company Limited and another v/s. State 

of Maharashtra and others, Civil Appeal no. 1086/2015 held 

that, after the lapse of prescribed period of 6 months, the 

reservation of land in question is deemed to be released. It is 

therefore, submitted that, in the absence of the acquisition 

proceeding under the law, the land owner is free to develop the 
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v/s. State of Maharashtra and others, Civil appeal no. 

1086/2015 is at Exhibit “G”). 

Under these facts and circumstances and the legal position, 

the present application is liable to be rejected with heavy 

costs. 

Note - It is humbly submitted that, due to Physical Illness of 
our Advocate we could not file our say within Six weeks as 
directed by this Hon’ble Tribunal on the last date of hearing. 

Thus there is delay of about one month to file the say in time. 
It thus prayed that said delay may be condoned and say may 
hence be taken on record. 

Place: “Tharie 
Date: }1, 11, Awrh 

Mr. Rajkumar Wanikram Pamnani 
(Respondent No. 8) 

\ IR wy 

Mr. Vivek Maheshchandra Mangla 
(Respondent No. 9) 

Mrs. Sangita Ratan Awasarmol 
(Respo Ya 

Mr. Dilip Sahattu Gaikwad 

(Respefident No. 11) 

  

Mr. Khushal Nemchand Gangar 

(Respancent No, 12 i 

Cr Mrs. SangitaManish Jain 
Ghoul No. 13) 

Mr. Rabiram Gopinath Haldar 

(Respondent No. 14) 

  

Adv. For Responde os. 8 to 14
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Verification 

I Mr. Vivek Maheshchandra Mangla i.e. Respondent No. 9 for 

myself, for Respondent Nos. 8 & 10 to 14, do hereby solemnly 

declare that, what is stated in the foregoing paragraph of the present 

affidavit in reply is true to my own knowledge and what is stated in 

the remaining paragraph thereof is true to my information and belief 

and I believe the same to be true. 

Solemnly declare at Thane 

. Ae ye 
This .!!. Day of November 2023 

Respondent no. 09 

Interpreted, explained and Identified by me, 

    

Advoca ¥ Respondent no’s 8 tol4 

     
   

        

* 

@? 

      

         
   

  

      

BUNT &: oa 

    

; e TA 3.5 ; 
oo Dist tiene (M.8.) Pa 

tll eek REMAND. 2 0294/13 Yo) 
Ni Me oe Ea Expiry Pete=y 

   

       
        

216



  

BEFORE THE NATIONAL GREEN TRIBUNAL 

WESTERN ZONE BENCH, PUNE 

Original Application No.40/2023 (WZ) 

YOGESH MUDHARA ... APPLICANT 

V/S. 

M/s. Super Dream Real Estate Private 
Limited & Ors ... RESPONDENTS 

  

  

LIST OF DOCUMENTS & ATHORITIES FILED BY 

RESPONDENTS NO. 8 to 14 
  

  

  

Exh! Date _ Particulars Pg.   

A 25.09.2004 | Photo copy Sub-Lease Agreement in favour of 

Mr. Shyamlal Thakur and the Respondent No. {15-32 
i.e. M/s Super Dream Real Estate Pvt. Ltd. 
  

B (25.07.2003 | Photo copy of the letter issued by the Madhya 

Pradesh Finance Department stating that lease | 32 

is entitled to develop and that they have no- 

objection. 
  

C 27.11.2003| NOC given by The Provident Investment 

Company Ltd, ( A Government of Madhya we 

Pradesh Undertaking) to Thane Municipal 

Corporation 
  

D| 2012 Kantha Vibhag Yuva Koli Samaj Parivartan 

Trust and Others Vs. State of Gujarat and others 29-82 

in Civil Appeal No. 1046 of 2012. 

  

E Godrej Boyce Manufacturing Company 

Limited and another Vs. State of Maharashtra |52-%% 

and others in Civil Appeal No. 1102/2014 
  

F Ozone Land Agro Provate Limited Vs. State of 

Maharashtra C4 tol 
    G Godrej Boyce Manufacturing Company 

Limited and another Vs. State of Maharashtra |(04- (0? 

and others in Civil Appeal No. 1086/2015.         
Filed in the Court AeA 
On: {ltt 2073 Adv. For Respondent No.8 to14. 
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.* ‘This Deed of Sub- Léase made and entered into at Thane of this 

: Shyamicn Thabue . 
September 2004 by and between . .. - ~~ Indian Inhabitant, Adult having office 
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sa
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vt.
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: Bombay hereinafter referred to as the “lessor (which-expression shall unless otherwise 
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repugnant to the context or meaning thereof shall be deemed to mean and includ his 

heirs, executors, administrators and assigns ) of the one part and M/s: Sup 
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_ iecupation : Business of Thane,, hereinafter referred to as “the sub lesgee’! (Whig 
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roposed lay oul for the land bearing Gut No. 12 Hissa No. 2 and 3 admeasuring 16 

cres and 10 % Gunthas situate, lying and being al Revenue, village Yeoor, with in the 

  

imits of the Municipal Corporation of the city of Thane, Registration District and Sub- 

District Thane, Taluka and Bietiet Thane and more navlieniady described in the 

schedule written hereunder and delineated. on the plan hereof hereto. annexed anc 

shown thereon by red coloured demon lines free Foe all encumbrances hereinafte! 

for the sake of brevity referred to “as the said Plot" 

The property bearing Gut No. 12, Hissa No. 2-and 3, admeasuring 16 acres anc 

40 *%- Gunthas situate at village Yeoor with in the limits of the Municipal Corporation o 

the city of Thane Taluka and District Thane, Registration District and Sub, 

   

      

as "the first-deed of lease" said Provident Investment Company Ltd. therein referred t 

as the lessor of the One Part granted the lease in respect of the said property to and i 

favour of Shri. Durgaprasad Jugalkishore Loyalka Uiereln referred to as the “lessee” c 

ot as ve 

I indie particular the other part for the consideration, and upon the terms and conditio 

res Ne 

    

  

   
          

RY 
to 4 . z ae. 

ne therein as "the Lessor’ on the basis of the first.deed of lease, theft 

  

referred to as‘the "Head lease” granted in favour of the lessor Ward in, the seb-leasg ly. 
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Y ye-crespect of the said plots and in respect of the different plots.forming part of, the said 

property in favour of some other persons for the consideration and upon the terms and 

-conditions more particularly mentioned therein which conditions. are accepted by the 

sublease herein. 

The sub Lessees Hereby desire to take and acquire the-said plats on sub-lease 

and hence the lesion herein has agreed with the lessees to grant to the sub lessees the 

said plots on sub -lease: basis and more particularly described in the schedule written 

hereunder for the residue.in the un-expired period of the said term of 50 years of the 

7 head lease mentioned hereinabove for the rent raselived and for a total lumpsum 

premium and/or easwarsiien at _Rs.1,25,000/- (Rupees One Lac: Twenty Five 

Thousand Only). The lessor has giver the sublease.of the said plots mentioned in the 

schedule written hereunder to'the waades Narain on as is sia where Is basis and the 

sub lessees are accepling the same accordingly. 

NOW THEREFORE THIS INDENTURE WITNESSETH AS FOLLOWS: 

4. In consideration of what is stated hereinabove and_in consideration of sub 

lessee's having paid to. the lessor by way of. total lumpsum’ premium of 

Rs.1,25,000/- (Rs. One Lac Twenty Five Thousand Only) by Cheque dated 

J5]i0 Joy, bearing No._79 3401+ drawn on Unton Bonle de Incbtc 

bank in favour of the lessor, being. full, final’ and complete premium and 

consideration under this deed of sublease, the.lessor doth AGED dehtilse unte 

3 ater ey Rae 
‘al ing 7 B-admeasun Q 

Ge 5G & 
ut éitthe aN ‘Baring Gi 

is y 

   
   

     

  

No. 12, Hissa No. 2.and 3 admeasuring 46. acre {0°3 

    

{pounttias 

  

» Gg ; 

Af Revenue, Vilfge 
. ; : . Aye Be ge 

Yeoor, within the limits. of the Municipal, Corporation -.oPithe feity of aie 
a ‘ oe ee 

referred to as the "Said Property" situate, lying and “b& 

      

Registration at.District and sub-distr : 
ZNO 

NS 

ane, Taluka and { 
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    Sheree Tak 

     

    
   
    

   
   
   
   
    

  

    

   
    

   
   

   
   
   

Cerro h mae ass a 

qo. ne ee 

District Thane and shown on the plan annexed hereto by Red coloured boundary 

lines free from all encumbrance, TO HOLD: the same ‘unto the sublease paying 
I 

   

the annual rent of Rs. D. pa to the head lessor. The sublease wee | 

shall be liable to pay rent to head lessor from dale of this deed. uf: 

Dor F i (ré (34) 

SUBJECT to the clause 15 hereunder the period of this cub Ioaca shall be for the 

‘residue in the un expired ‘period of the Said term of 50 years of the Head Lease 

Nerd. 

‘The rent of the demised premises consisting of the said property more 

particularly described ijn the schedule hereunder awrite will be Rs. ae ce, Se 

anmally: and the same stall be paid. at the Sub Lessees.to the Head Lessor for 
“| 

ana on behalf..of the” Lessor herein, Similarly - ‘Annual Revenue Tax of Rs. 

  

‘of, such amount as ney be determined by the Revenue 

Authority from time to time shall be paid by the sub lessees Side 

It is agreed that any increase of lease rent for any. reason, shall be borne and 

paid by the Sub- Lessee’ above and that the Lessor shall not be liable to bear 

and pay such increase. : 

The lessor DOTH HEREBY covenant with sub lessees that the first deed of lease 

  

   

<a may : hereafter 
a 

Balesnment, i 
ae 
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ny Se Nn eee Os eran peeing TR eR 
  

    

7. The Sub lessees herein agree to make the necessary applications to the 

Revenue Authorities for entering their name in-the-record of rights of the demised 

plot or premises and the lessor will give his consent / no objection statement etc. 

for the said purpose. 

8. The sub lessees will perform and observe the coveriants sit the partof the lessor 

contained in the said Head. Lease — reserved and all other covenants and 

conditions in the said head lease contained and:on the part of the lessor to be 

performed and observed ‘ahd’ will at all the times keep the lessors indemnified 

against all liabilities including the cost, damages, and in any way relating to the 

sarne so far as aforesaid, 

9. The sub lessees if they want to convert the demised premises into N.A. they 

should obtain necessary sanction from the-Collector, Thane etc. and they will be 

liable to pay N.A. charges. 

10. The sub lessees shall not use the demised land in any unlawful manner or for 

any such purpose like quarrying’etc. which ultimately damage the said plot. 

11.The sub LeSsees shall not cut without competent sanction any fruit bearing trees 

     
   

  

plot and unless consent is obtain 

forest Department. 

ses : ae 
suilding, dig well etc. 

    

  

  

    _ 13. The sub lessees will ‘have right to further sub. ache atciee a desteah ol 

any portion thereof during-the period of this sub lease subject to the terms 

as veten JS. Cade, . \ Nd -J- 

+   
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6 

provided in first and second deed of lease and with proper approval of head 

fessor. 

‘14. The Sub Lessees will be at liberty to make utmost use of the demised said plot or 

premises according to their own wishes till the expiry of the period of the sub 

lease in accordance to the Head Lease Deed. 

oy
 

wn
 

The lessor —_ agreed that theses indenes are entitled to yel the Head Lease 

Deed dated 27/3/1967 renewed as- souded therein at hate cost by, directly 

« approaching, negotiating and setting the dese ‘and conditions with the head 

Lessor namely Provident investment Company Ltd.. WITHOUT PREJUDICED to 

‘the said obligations the lessor simultaneously with. these presents“ has also 

executed Power of Attorney for this purpose in asses of the oe inter-alia to 

deal with the Head .Lessor etc. to get the first deed of lease revised and to 

negotiate for the same and. to fix and settle such renewal on such terms: and 

conditions as they may deem fit. PROVIDED ALWAYS that the cost, charges 

“and expenses as well as. the terms and conditions and other obligations for such 

renewal are paid and“borne and observed by the Sub -Lessees and they 

  

   

  

16.PROVIDFD FURTHER ANDO IT [8 HEREBY AGRCED AND A : chHAT he 

the: stamp duty and the registration: charges in respect of f 

Lease and renewal there-of shall be born and:paid by the S } 

17.The sub Lessees have been given copy of the Indenture-of first and 

of Lease dated’ 27.03.67. and 34.10.92. respectively and sub lessees have 

ane ‘age on agreéd to observe and fulfilicalithe terms and conditiond of the 

Path 

              
   

ue 
Wade nify the Lessor. | 
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f 
; kk ae 

   

  

   
   
   
   
   
   
   
   
   
   
   
   
   

    

   
   
   
   
   

   

18. The Sub Lessees indemnify the ieeeey and shall keep the Lessor indemnified for 

all times to come against any demand and claim or action made ‘against the Less 

or for contravention or for nonobservance of the terms and conditions of first 

and.second deed of lease by the sub lessees and the sublease shall be solely 

responsible for their or omissions and all civil criminal liabilities if any. The lessor 

has granted this sublease on as is where is basis. 

: 19. The lessor has put the lessees in actual and. physical possession of the said 

demised plot Sith a dgtiks. told, menue ard posses the same as the sub 

lessees — have. to Seal on the construction of ine Gem ‘houses etc. i 

accordance with the sein to be sanctioned by the Municipal Corporation of the 

city of Thane and / or by the authorities concerned and for the said purpose to 

approach ew semi government and local offices including Tahasilder, 

commissioner of police Income tax officer , ’ Urban-Land ceiling authority. The sub 

lessees are authorized by the lessor to carry on the survey of-the said demised 

‘plot and to erect a compound around the same. The sub lessees are further 

allowed, authorized and empowered by the lessor to. prepare sign and submit the 

plans, . specifications, drawings, designs ete. for the construction of the farm 

houses, row houses, building/s etc. for the purpose of acelin sanction and 

- approval thereto trom the Municipal Corporation of the city of Thane and/or from 

er 
f ithe ests Sg: ey 

    

      

  

     

    

a 
é oo no 

band oRany part therebst if 
“Rr a ee f 

any manner whatsoever and that the title of the saig Pa pert fre ‘if 
ty 

marketable and free from all encumbrances and that the less¢ ris the Spe 

“holding right; title and interest theréin as arerexat, 
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4 ais 

4:The lessor's right in land given for common road shall remain unaffected and 

- ‘sublease shall not ‘disturb the common access or roads in the layout and can 

only have it's common enjoyment. The banepl 4 th pare Onbiye Hage 
proposed DP haere Od inser Daly tnebaclog TDK bre veld hy 2 

hooker : 

IN WITNESS WHEREOF THE LESSOR AND THE SUB LESSEES HAVE 

=REUNTO AND SET AND -SUBSCRIBED THEIR RESPECTIVE HANDS ON THE 

Bay &SM aNd THE YEAR Sp} "___ FIRST HEREINABOVE WRITTEN. 

  SCHEDULE OF THE PLOTS REFERREL TO HEREINABOVE : 

All — pieces or parcels of land, hereditaments and premises namely the plot 

of land bearing He, 78 admeasuring 1250 sq.mtrs out the land bearing Gut No. 12, 

Hissa No.2 & 3 admeasuring 16 acres 10% Gunthas situate, lying and being at 

. Revenue Village Yeoor, mine the fimits‘of the Nhuntetert Gaesartanet the city of 

Thane, registration District and sul District Thane, Taluka and District Thane and 

bounded by the fallewing properties. 

Boundaries of Plot No. 7B   

  

. On or towards East Plot 7A 

On or towards West Plot 7 C’ 

On or towards North Gurucharan land of village 

On or towards South Plot 138 

Signed, Sealed and Delivered . ) 

by the withinnamed Lessor ox a: 

SHRI. SHYAMUAL THAKUR 

wo Z 
| Eg, S. 8. MHAUBEY ‘\ 

TSAnt PAH) 

N@3. No. 1044 

    

    

     
    

  

in the presence of... sasives
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igned, Sealed and Delivered ) 

oy the withinnamed Sub-Lessees ) 

-or Super Dream Real Estate Pvt.Lid. } 

: }) Shri.Suregh Vasanji Shah alias Gada ) => = 

2) Mrs.Deepa Suiesh Shah alias Gada | : )~ D5. Ceube. 

in the presence of.......... eo” 8 ) 

RECEIPT . 
  

Received of and from the withinnamed sub-lessees the sum of Rs.4,25,000/- 

Bveer— one . 
(Rupees Freee Lac. Twenty Five Thousand Only) by cheque bearing 

_ 3 nace : -__ in my favour being.the full, final and complete premium 

and consideration for the said plot and as mentioned in clauge,No,1 of this Deed 

. CE RIE oa Set WFIU Ee 

       

  

of Sublease Development. ad 

    
       
    
   

    

5.8, ZHANGET 
E 

“MARE EMAH) 

Fug. No. 106% 

8. Com, LLG. 

Witnes BES 2 

   

  

a 
: Lessor , 

Shyarrilel Frakye e
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HEU LIEED Ld £ ew deaddis ll 3 

    

   
    
      

      

     

   

  

    

GOVERNMENT .OF MADAYA PRADESH 
| OPINANCE “GERNRTMENT: .   

      

“dated: 25¢€ 

rower, 
ALLOILe 

    

opment plan of the land bearing 
(2 and, 3 at village Yersor, . : 

  
    

          

    

  ay is @ . ‘On: development’ pl 
Fties be granted ox sanetidched 

          
    
    
   

3B 

We -would now. Like 
decision takeh by the 6 
of the above plokdoate- 
ind. we do noe c 

.pYdperty By th 

. ; RISE! 5 i 

Mate 
$s PATH. BS Bon . 

  

6 infert you that purduan : 
nent; we confirm that the Lessee 

itLed -to develo 5 
byeckE 

4 1a. ou 
@a:" By. t ak 
plicable theteve:: 

      

  

   
   
    

    

  

   

    

  

   

            

        

     

   

  

   

  

Midibiyier 2 
Snaare Dea ovh t ue wt 

  

DNS PICZIUOI 

Le General Manager, The Prawiclant Tavestmedtt .: 
Bawa s 2 ViLLA, Wasll A; Cutte Beradey,-Golaba 

   

  

    
      

     
    

    
        

 N 
ct   

   
   

  

/ e S.B.KHAMBETE - 
Lb ADV, & NOTARY: -- 

7402, Tapvi Bldg.,,Opp. RupeeCo-op, . . 
i__- Bank, Govind Bachaji Road, 

tai, Thana (Wit}-200.601, 

    

      

   

      

     

TAR SED ea! 

-KHAMBETE 0 

    

  

   

ae AUER REY 
a. aK 
WE? Ce 

vos. 
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TRAE PROVIDENT INVESTMENT. CoM PA
NY LTD. 

(A GOVERNMENT OF MADHYA PRADESH UNDERTAKING) | 

tek No Ps . Bn a Edward’ Villa, 1A, Capt: Piakish Pethe Marg, 

161. NO.) ; gx Pa _Culfe Parade, Colaba, Mumbai~400 005. 

PT/136/2003- 

  

    

27 November, 2003. 

  

   

  

    

ae 3 

aa Reg: NOC for! ploperty Git ib. 12, “Hissa No. 2 aiid 3 adineasuridg 

1 and‘ 0: A-Gunthas, situate at Revenue Village Yeoor;: 

    

  

  

    

  

    

  
Vasantji Sh ah: (Alles Gada) to ‘submit the plas da your office for the construction: nok farm 3 © 

: houses: on-the said pt OBOE; : Ze Ss 

      

“We hence hereby authorize. ‘said Shri Soresh Vasantjis Shah: (Aliés Gada) to. 

submit the | plans, designs etc. in. your office prepared by his architect ’for the Consiruction oS 
oe ag of the faun houses on: the’s id property-in respect of the said. ‘Gut'No:12; Hissa No.2 and: 

a 3, admeasuring. 16-acres and 10% Gunthas. The persons holding different, plots there |.“ 

_ shail submit the plans for the construction of the proposed farm houses through said: Shri 
42 Suresh ae Shah’ nants Gali): as per affidavit ad by hin on: 2.30" oe: 

2003: ° 

    

"Task yous 

        

       

“Yours uh, 

ac 

GENERAL Seay 
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( ERhW ja 

CA 1046/2019 
»? Livel wis ©) 124 | 

Reportable 

IN THE SUPREME COURT OF INDIA - 

- CIVIL APPELLATE JURISDICTION: 

  

Civil Appeal No 1046 of 2019 | 

-Kantha Vibhag Yuva Koli Samaj Parivartan , . ea “ea Appellants 

Trust and Others # gfe gy * , 

Versus _ 

- State of Gujarat and Others (okt oe cs Respondents 

JUDGMENT 

  

“Dr Justice Dhananjaya Y Chand rachud, 3. | 

oo 1 -. Admit, ‘ 

7 Pay = This appeal under Section 22 of the National Green Tribunal ‘Act 20102 arises. 

from a judgment and order of the Principal Bench of the National Green Tribunal? dated 

28 & September 2018, by which it dismissed OA No 81 of 2014 wi). 

ae OA No 81 of 2014 i, ofits Sesto na ‘and 45 of the NGT Act, was 

/. L"NGT Act" 
».2.“NGT" . 

oe owe ur@ Not Vor ified ~ 

ve D Wy sigae ee 

rf EPAK ig 
Se et Date: its 2,02
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8 | | 
pending before the NGT for nearly four years since July 2014. It had been filed by the 

appellants, who are environmental! organisations and individu ne 

degradation of the environment in the area in question. The OA pertained to the issue of 

the dumping of unsegregated and untreated Municipal Solid Waste* at an open landfill 

site admeasuring 188 hectares at Survey No 111 /A, Block No 177, Khajod village, 

Taluka Choryasi in the district of Surat, which is surrounded by thirty-five villages. The 

which had started dacs 850. mete Tonnes of waste per day on 24 January 2008. 

The extent of dumping increased to 1600 Metric Tonnes of waste per day by 16 January 

2014. It was alleged, inter alia, that the dumping of waste in the open area without prior 

treatment was in violation of the Municipal Solid Waste (Handling and Management) 

Rules 2000 and Bio Medical Waste (Management and Handling) Rules 1998. Further, 

while SMC had been issued “util warnings during site visits and inspections, the 

situation did not improve. It was alleged that the waste disposal led to an rtéversibte 

contamination of local’ water: -bodies And Ground eal caused severe air pollution due 

to the burning of waste, deimaged the sealeay of the nearby villa ages and was affecting 

the health of the citizens ond livestock in me vicinity. The dehanises sought directions, o 

inter alia, for: ) restraining the dumping of MSW at the landfill site; (ii) restétation of the 

environment in the surrounding areas; (ii restitution of the landfill site to its oftigin’ 

condition; (iy). compensation to all those affected in the nearby villages upon. 
  

3 "MSW" 
4 “SMC”
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determination of damages by a committee set up to a&Ssess the landfill site; and (v) 

implementation of the Solid Waste Management Rules 20167) 

4. The Western Zone Bench of the NGT issued notice on 8 August 2014. A series of 

orders emanated from the Western Zone Bench of the NGT in connection with the 

issues raised. It would suffice to note a few of those orders: 

(i) | On 20 March 2015, the NGT noted that “prima: facie there is ae of truth in the 

7 averments. made by, the Applicants, to. ‘indicate. ‘that Msw plant, iS. being» 

mismanaged”. and that the burning of the untreated sw was causing severe air 

pollution ae the health of the. residents of the ‘heatby villages. trier 

directions were issued ' to prevent this from taking place during the > pendency of 

~ _ IMDS. : - oy 

ar. On 22. becember 2015, “the N Net again. reproached SMC for not preparing ao 

proper action plan ani audit for the management of mMsw in the district of Surat. 

However, on the appellant’ is is ssuc of their participation i in n the management of the : 

7 . landfill site, ihe NGT noted that it wold be decided: during. the final hearing; 

p= <2. (i) , 208 7 March. 2016, the NGT ditected the Commissioner of SMC to- be. present and 

to provide a statement on the following issues: (a): extent of waste collected, 

= . * treated and disposed ‘sh in. accordance with the mandate of the Municipal Solid 7 

Tes waste Handling ¢ and Management Rules 2000; A the officers who have failed Pa 

_ 5 “SWM Rules”
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pending before the Standin 

202? LiveLaw (SC) 
124 

cts Kr ay, 

4 (ole 

to enforce the Rules and have failed to comply with the directions of the NGT, (c) 

the time schedule within which proper waste management will be done in the 

area in terms of the Rules; and (d) filing an undertaking that waste management 

shaii be done in jetter and spirit; 

On 16 May 2017, the NGT noted that in pursuance of its previous directions, 

SMC had filed an affidavit indicating, inter alia, the action plan which it proposed 

to execute for handling the problem of MSW within its jurisdiction. The NGT was 

informed that the fine pertaining to the closure of the Khajod dumping site wa 

directed the 

Standing. Committee to take a decision and issue a work order for commencing 

the work of the closure of the open dumping site within a month. Moreover, SMC 

-was directed to piace on the record the details of the lands where the projects 

are to be commissioned; © 

On 19 September 2017, a statement was made on behalf of SMC that it is under 

an obligation to comply. with the SWM Rules and that the site at iehaied is 

designated for a land, an MSW 4 processing plant and a waste- to- =a plant 

. of 100 TPD ona pubic private panenle basis; - 

Pursuant to the ‘ordet of the NGT dated 19 September 2 2017, the: appellants 

. formu lat ed c rtain. action, points for implementation of the | SWM Rules, On 26 

iia e 2007, “an-undettaking was filed on behalf of SMC by the Municipal
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Commissioner setting out the steps whic would be taken for dealing with MSW, 

transportation, storage, and processing as well as on other related matters. The 

undertaking stipulated that ‘there shall be no’ landfilling or dumping. of 

unprocessed and unsegregated MSW after two years subject to "100% working 

of the Solid Waste Processing Plant" and.certain‘other conditions; 

On 6 November 2047, an. order was passed by the NGT setting out that it would. 

be hearing SMC, inter: al ‘on the qualified nature of the undertaking which was © 

furnished by it, having regard to the SswM Rules and on the proposed use of the - 

Khajod landfill site. - despite its potential as a landfill site being concluded. The. 

NGT. also indicated that it would be hearing, submissions on the ‘commissioning 5; 

‘of the waste: to- ovenergy y plant and the waste- to- “compost plant within a given, time 

aoe fara : 

(vill): An order | was pada by the NGT on 5 December 2017, dealing. particularly with : 

the. issue of quantification af ‘compensation to the lanes due to. the: damage | ; 

caused iy the burning of solid. waste and ground water pollution; 

). On 2 sul 2018, the NGT. issued directions stating that the submissions which: | 

‘Wweie’ urged before Tt by SMC were e unacceptable The NGT declined to Joust t. 

‘the. coritention ‘that the waste: to- -energy plant could only be completed by 

os Deéembet 2019, and directed that it ‘ought to be competed by March 2018; and
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(x) On 17 July 2018, the NGT noted that SMC’s current action plan prima facie did 

not fulfill the requirements of Clause J of Schedule-! of the SWM Rules in relation 

to closure and rehabilitation of old dumping sites and iegacy waste. Hence, it 

- directed SMC to file an affidavit recording its compliance. 

5 A considerable seme of judicial time and attention was entailed during the 

course of the hearings associated with the above orders. Earlier Benanes of the AGT at 

the Western Zone Bench had been monitoring the status of compliance with the SWM 

Rules. The NeT io acied with diverse aspects pertaining to the disposal of MSW by 

SMC, including the modalities which have to be followed while co mmmissioning projects 

intthe future for the eonusdioh of waste io energy. 

§ Rather surprisingly, when the proceedings came up on 28 September 2018 

before the Principal Bench of the NGT, the OA was eee a oa the ground that in 

another Oh. — OA No: 606 of 2018 — the NGT had constitutec LApeX,, Regi onai and Siate 

Level ¢ cunmiiens ead the implementation of fi SWM Rules, The'OA fed - the 

appetiants was: thus ‘closed with liberty to: represent the case. and. ventilate all 

grievances before the: appropriate committee. For convenience ce o reference, the ore | 

passed by the NGT is extracted below: 

“AS this OA relates. to implementation of Solid Waste Management 

Rules; 2016, we are of the considered opinion that it is covered by « 

the order’ passed by t the larger Bench of. the Tribunal dated 20th 
i August, 2018 in OA No 606 of 2018. : Si, Pag’ OS 

gai oP 8 The e Applicant would be at liberty. to rordberit its case and ventilate
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all grievance before the Committee which shall look into it and finally 

decide the same: 

Consequently, OA. No 81 of 2014 stands disposed of. There shall be 

no order as to cost. 

  

M.A. No. 1392 of.2018 und.1393 uf 2018 

oe These Applications do not survive for consideration as the main 

Application has been decided and are accordingly dismissed.” 

7 At this juncture, it is also important to elaborate on NGT’s [VEE and siiiee : 

dated 31. August 2018. in ‘OA No 606 of 2018. Those proceedings arose” from writ 

petitions fled nettvesthts Court in relation to the proper impletnentation’ ‘of Sw Rules 

across the couritty, which were later canaitapee Ae the NGT. The NGT noted in ‘its . 

“decision that though it had eattie issued Girecions for the implementation of the SWM : 

Rules, they had. not ‘been complied with. Later. ina meeting organised by the Central 

| Pollution Controt Board with, all the Siates and Union Territories, it-was recommended Le 

that tha, NGT should form: Apex, Regional. and State Level Committees: for. the 

. implementation of the sw Rules and the directions issued by the NGT, and that these 

Commits should submit quarter feoere to the NGT. Thus, the NGT directed ihe | 

following: . 

- (i) The Apex Monitoring Committee was set ap for one year, til further orders. Its 

role was: to interact with the relevant Ministries ‘and, the Regional Monitoring 

a ‘Committees, and it could formulate guidelinesidirections which may. be useful | 

‘to the Regional Monitor ‘Committees aind the ‘States/Union Territories, i
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was to meet preferably every month, and also preferably meet the Regional! 

Monitoring Committees once a month. | G7
 se
 

a a+
 > a ® wn c a =j or
 a oD Oo } = or -
 

om
 

NGT every quarter. Further, it was also cirected that the Committee set up a 

website for cissemination of information, so as to enable public participation; 

The Regional Monitoring Committees were set up for one year, till further 

orders, for each zone — North, East, West, South and Central. They were io 

ensure effective implementation of the SWM Rules, and that mixing of bio- 

medical waste with MSW does not take place and bio-medical waste is 

processed in accordance with the Bio-Medical Waste. Management Rules 

2016: The Committees were . preferably meet every week, and meet the 

Apex Monitoring Committee, have inter se interactions and meet the States 

when necessary They were. to submit they reper to the Apex ‘Monitoring 

Committee twice a. quarter, and.also submit a rai to the NGT after: the first 

hatter Much like the Apex Monitoring ‘Gorafaiitde, tie R egional Monitoring C 

Committees were also directed to set-up websites; and _ 

The State Level Committees were set up for one year, till further orders, for 

each State and Union Territory. They were to preferably meet with local bodies 

once every two weeks, and the local bodies were to furnish them reports twice 

a-month.. They were to decide on technical and Polley tase ik ipeorOATOe. 

with the SWM Rules an id consistent with t he directions of ‘Apex and. Regional
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a 

Monitoring Committees. Further, they were to send their reports. to the 

Regional Monitoring Committee on a monthly basis. It was also directed that 

public involvement may be encouraged and status of MSW be placed in the 

public. domain. 

The NGT directed that the Committees would be at liberty to issue directions for 

execution of the orders of the NGT to any authority, 

amr Ms Shipa Chohan, ‘anid Counsel |appearing: on behalf st the a appellants, has | 

submitted that relegating the appellants to a 2 committee was wholly inappropriate having. 

eee to the progress which had been achieved ae the Western Zone Bench. of the | 

GT in unraveling v various aspects of the case. Moreover, it IS urged that the jursaeton, . 

to: provide restitution and: awaid compensation iS entiusted to the NGT and hence, it 7 

on was. not appropriate « or. r proper to > dispose “a the OA, Me relegating the decision to. a 

committee. 

Be On the other hand, Mr Tejas. Patel learned Counsel appearing on behalf of SMC, : 

submits ‘hat thie appelants| have produced absolutely 1 no material on the basis of. which - 

e a aim Beh ‘compensation can be: made. Moreover, it was’ surged that ‘they have a remedy 

; of ventilating their grievances before the appropriate committee. 2 

;, 10° The OA v was filed by the. appellants under Sections. 14. and 15 of the. NGT Act “ 

i ne Section. ae ot he NGT Act vests the NGT with jurisdiction over rall civil cases where a. 

6° 14. Tribunal. to ‘settle. ‘disputes. Py, The Tahir ‘shall have the jurisdiction over. all aiuit cases where. a@ substantial * 

: question relating, to. environment (including. enforcement of any legal right relating to environment), is involved and such —_
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substantial question relating to the environment is involved, and such question arises 
IN

D 

  

out of the implementation of the enactments specified in Schedule | to the Statute. Sub- 

Section (1) of Section 15 is in the following terms: 

“15, Relief, cormpensation and restitution.—(1) The Tribunal may, 

by an order, provide,— 

(a) relief and compensation to the victims of pollution and other 

environmental damage arising under the enactments specified in the 

Schedule | (including accident. occurring while handling any 

hazardous substance); 

_ (b) for restitution of property damaged; 

(c) for restitution of the environment for such area or areas; 

as the Tridunai may think fit.” 

£ 
1 c - In Mantri Techzone (P) Ltd.-v, qrveers Pages, | a thers Fig Bench 

this Court ouilined that Section 15(1)(c) of the » NGT Act entrusts broad oma to the 

NGT Speaking for the Court, Justice S Abdul. Nazeer held: 

“43, Section 15(1)(c) of the Act is an ettte island of power. and 

jurisdiction read with Section 20 of the Act. The principies- of 

sustainable development, precautionary. principle and polluter pays, 

‘propounded’ by ‘this. Court by way of: multiple . judicial 

pronouncements, have now been embedded. as:a- bedrock -of 

environmental jurisprudence under the NGT Act. Therefore, ‘wherever 
  

“question arises out of the implementation of the enactments sean in Schedule 

. (2) The Tribunal shall hear the disputes arising from the questions referred toi in sub-section (4) and settle such 
cSpueS: and pass order thereon. ‘ oa ; 

(3) No. application for. adjudication of dispute under this. section shall be éfitertained 6 the Tabane! unless it is 

So made within a period of six months fem the date on which the’ cause of action for such d dispute, first arose: 

: Provided that. the Tribunal m iay, if it is satisfied that the applicant was siento by. ‘suificient cause irom filing the 
application within the said period, allow it to be filed within a further. period not exgeeding: ‘Sixty days.” o 

“7. am) 18 SCC 494
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the -environment and ecology are being compromised and 

jeopardized, the Tribunal can apply Section 20 for taking restorative 

measures in the interest of the environment.” 

a2 >, The OA filed by the appellants raised issues falling within the ee of the 

‘NGT under Section 14, since it relates to the imgleereneanen of the SWM. Rules. The 

~SWM Rules have been notified. pursuant to the powers conferred by Secions 3, 6 and 

es B % 25 of the: Environment (Protection Act 1986, which is Entry 5 5 in Schedule | of the NGT 

Act "ee of the prayers sought by: the. appellants are wi, a - nature: that cannot be 

é . “granted by by: the NGT in: accordance with. its powers under Section 15(1).0 af the NGT Act. . 

| The OA was being continuously heard by the Western Zone Bench of the NGT since © 

a" “August 2014, aie it had already issued significant interim directions. | 

ae a 13: “Hence, the. issue before us is only. whether the Principal Bench of. the NGT 

i Peoria directed the appellants to now approach one of the Committees Sel up by it, 

“ rather than continue with the proceedings in the OA: To understand this, we > must frst 

consider the ales of such committees which are set up by courts and tribunals stiket “a 

“4 - Tt is’ first ‘important to differentiate expert committees which. are: ‘set by the. 

“ai -countsftribunals from those set up by te, Government in 1 exercise of executive. powers 

% oi Or ‘under a a particular statute. tite latter are set up due t to their lechnical expertise in a. 

os “given a area, and: their enetie are, subject to jucicially observed restraints, ‘open to. 

ae | Judicial review / before courts when decisions are taken solely based upon them. “The : 

oe precedents of tis court unanimously note that courts should be circumspect in rejecting,
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; i) : (34) ® g 
the opinion of these committees, unless they find their decision to be manifestly 

arbitrary or mala fide®. On the other hand, courts/tribunals themseives set up expert 

committees on occasion. These committees are set up because the fact-finding 

exercise in many maiters can be complex, technical and time-consuming, and may 

often require the committees to conduct field visits. These committees are set up with 

specific terms of reference outlining their mancate, and their reports have to conform to 

the mandate. Once these committees submit their final reports to the court/tribunal, it is 

open to the parties to object to them, which is then adjudicated upon. The role of these 

expert committees does not substitute the adjudicatory role of the court or tribunal. The 

role of an expert : committee ee by an acsicatoryf forum is only to assist it in the 

exercise of adjudicatory functions by providing them better data and factual clarity, 

which is also open to challenge by all concerned parties, Allowing for ob 

raised and considered makes the process fair shor aricteattiy for all stakeholders. 

15_ Sections 14 and Saction 45 entiust adjudicatory functions to the NGT. The NGT 

is a specialized body comprising of judicial and: expert members. Judicial members 

| ‘pring te bear their experience in adjudicating cases. On. the other hand, expert 

members bring into the decision-making. process scientific knowledge on ae 

concerning the environment. In Hanuman Laxman Aroskar v. Union of India®, a two- 

Gres Rene 
Ju wh S ky whine of this Court noted that the NGT is an expert adjudicatory body on the 

  

Kerala v. RDS Project Ltd. fee), 9 Sce 108 any relation to siely of a flyover. praienty 
“2 & 20g 2 is SCC 401
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environment. The Court held: 

"133. The NGT Act provides for the constitution of a tribunal 

consisting both of judicial and expert members. The mix of judicial 

and technical members envisaged by the statute is for the reason 

that the Tribunal is called upon to consider.questions which involve 

the application and assessment of science and. its interface with the 

environment. . 

134, NGT is an expert adjudicatory body on the environment.” a 

“". « » The NGT. does not. have a dearth of ‘expertise’ when it comes. to’ the issues of 

environment. — 

es 16° _ Section 1S. empowers the NGT to award compensation t to the victims. of pollution ; 

= “and for environmental damage, to provide for restitution of property which has been 

e . damaged. and: for the restitution ‘of the environment. ~The: NGT. cannot abdicate ‘its 

ae. jurisction by entrusting hese core _adjudicatony functions. to administrative expert 

a : “committees. Expert committees may be appointed to assist the Neri in thé performance | 

oF . . of its task and. as an adjunct to its fact. ‘inding role. But adjudication under the s statute is 

ee entrusted “te the NGT and: cannot be | delegated to administrative. authorities, 

: Adjudicatory functions. assigned to ‘courts and tribunals cannot be hived off to * 

- administrative committees. In Sanghar Zuber Ismail | V. Ministry of Environment, a 

eae | Forests at and Climate Change and Another" a three- Judge Bench of this Cour noted 

x that the NGT ¢ cannot refuse to. hear a challenge te to an- Environmental Clearance under * 

- “section 16(h) 0 of: the NGT Act ‘and delegate t the e process s of. adjucating 0 on compliance to | 

5 am as 2021 SCE OnLine SC 669
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an expert committee. The Court held: 

8...the NGT has not dealt with the substantive grounds of challenge 

in the exercise of its appellate jurisdiction. Constitution of an expert 

committee does not absolve the NGT of its duty to adjudicate. The 

adjudicatory function of the NGT cannot be assigned to committees, 

even expert committees. The decision has to be that of the NGT. The 

NGT has been constituted as. an expert adjudicatory authority under 

an Act of Parliament. The discharge of its functions cannot be 

obviated by tasking committees to carry oul a function which vests in 

the tribunal.” : , 

isdiction and entrusted Judicial 17. The NGT has in the or esent case abdicated f its jl 

functions to an administrative expert committee. An expert committee may be able to 

assist the NGT, for instance, by cairying out a fact-finding exercise, but the adjudication 

has to be by the NGT, +his Snot acleRogile funatinns, Wiaw: the order impugned in the 

anneal earinst be sustained. The consequence of tHe impuaned order is to efface the: 

meticulous exercise wih was carried out by the earlier Benches. Valuable time has 

been lost in the meantime’ and crucial. issues pertaining to the environment in the 
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18. Hence, we are of rte ion thet A would be app 

order and to restore OA No 81 of 2014 (wz) to the file of the NGT. We cxrapdmaie allow 

the sipped e and set aside the impugned order, dated. 28 September 2018, OA No 81 of 

2014.:(WZ) is restored to the file of the NT. Th The ns IGT shall commence with the hearing | 

of the proceedings from. the: stage which was arrived al before the injpugred order 

dated 28 September 2018. was passed. Unfortunately, more than ‘itm years: have
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passed in the meantime, a delay which could have been avoided had the NGT 

_ proceeded to adjudicate upon the issues which were raised before it. 

19 This Court has not expressed any opinion on the nites the issues which are 

__ faised. before the NGT. The NGT will take an, appropriate view and issue appropriate 

g 3 directions i in continuation of the directions which hold the field after heaiing the parties. 

20 - The Court was apprised that the > impugned order was passed by the Principal 

3 me Bench since the Western Zone Bench of the NGT\ was not {functioning at the relevant 

hy 9 ‘hte erie, OA No 81 of 2014. (w2) riaynow ‘be deadaly thie Bench which is 

a “assigned with the requisite jurisdiction to hear the subject matter of the OA. 

OY othe appeal is accordingly allowed in:the above terms. % 

a : : 22 | “, Pending applications, if any, stand disposed’of. | 

slaty OF wet wccuskntvorsbernesiapsins je 
[Dr Dhananjaya ¥. (Chemdrachor 

<" "waswend - iain stew Even wend seowese ceeeww suet iewss de 

oe “Tela M | Trivedi]. < @ 

: News Delhi: 

det wt January 21, 2022 
ea 8 cKB “J
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Date : 24-01-2022 This appeal was called on for hearing today. 

CORAM | 
HON'BLE DR. JUSTICE D.Y. CHANDRACHUD 
HON'BLE MS. JUSTICE BELA M. TRIVEDI 

For Appellant(s): ‘Ms. Shilpa Chohan, Adv. 

“get Mr. Ssawahiq Siddique, Adv. 
‘Dr. Pratyush Nandan, Adv. 
Mr. Rajesh Singh, AOR 

For Respondent(s) _ Ms. Aastha Mehta, Adv. 
no Ms. Deepanwita Priyanka, Adv. 

‘Ms. Ruchi Kohli, AOR 

Mr. Avijit Roy, AOR 

“Mr. Tejas Patel, AOR 
_- Mr. Kaushai Pandya, Adv. 

_ UPON hearing the counsel ‘the Court made the Following 

ORDER

256



Pen. & 

  

430 SUPREME COURT CASES (2014) 3 SCC 

of death penalty and can, in appropriate cases, order that the sentences would 

mun consecutively and not concurrently. The above sentencing policy has 

been adopted by this Court in several cases since then, the latest being 

Gurvail Singh v. State of Punjab’. We have indicated that:this a case where 

the accused is involved in twenty-four criminal cases, of which three are for 

the offence of murder and two are for attempting to commit murder. In such 

circumstances, if the appellant is given a lesser punishment and let free, he 

would be a menace to the society. 

23. We are of the view that this is a fit case where 20 years of rigorous 

imprisonment, without remission, to the appellant, over the period which he 

has already undergone, would be an adequate sentence and will render 

substantial justice. Ordered accordingly. 

24. The appeals stand disposed of as above. 

  

(2014) 3 Supreme Court Cases. 430 

(BEFORE R.M. LODHA, MADAN B. LOKUR AND KURIAN JOSEPH, JJ.) 

GODREJ AND BOYCE MANUFACTURING 

COMPANY LIMITED AND ANOTHER , ag Appellants; 

Versus 

STATE OF MAHARASHTRA AND OTHERS ; _.. Respondents. 

Civil Appeals No. 1102 of 2014t with Nos. 1103-120 of 2014 and 

SLP (C) No. 34691 of 2011, decided on January 30, 2014 

A. Constitution of India — Arts. 300-A and 14 — Deprivation of 

property by authority of law — Strict compliance with procedure 

prescribed by law for deprivation of property — Mandatory requirement of 

— Notice requirements/Proper opportunity to object to deprivation of 

property not complied with as prescribed by. law [S. 36(3) of Forest Act, 

1927] — Held, deprivation was ineffective and property did not stand 

transferred to/did not vest in State and remained with the owner — Land 

Acquisition Act, 1894 — S. 5-A — Natural Justice — Audi-Alteram Partem 

— Right to Hearing — Proper or Fair Hearing 

B. Environment Protection and Pollution Control — Forests — 

Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 

S. 2( (iii) — Private forest in respect of which notice issued under S. 35(3), 

Forest Act, 1927 before 1975 State Act came into force, so as to transfer 

property therein to State — Issuance of notice without service upon 

landowner even though notice published in Gazette — Other requirements 

as to proper opportunity to owner to object to deprivation of its property 

- also not complied with — Jnefficacy/Insufficiency of;'for any land being 

declared a “private forest” under 4975 Act'<— Hence, ownership of land _; 

concerned did not stand transferred to/did not vest in State 

8 (2013) 10 SCC 631 : (2014) 1 SCC (Cri) 364 

} Arising out of SLP (C) No. 10677 of 2008. From the Judgment and Order dated 24-3-2008 of 

the High Court of Bombay in WP No. 2196 of 2006 
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— Disputed land designated as “residential” in development plans and 
permission granted by Municipal Corporation to construct multi-storeyed 

buildings thereupon — Notice issued to appellant Company under S. 35(3) 
f 1927 Act that land was a forest which vested in State and notice published 

in Romhay Gavernment Gazette of 6-9-1956, but not served npon appellant 

— Six stap-work notices issued to appellant in 2006 that disputed land was 
“affected” by the reservation of a private forest and therefore no 
construction could be carried out therein without the permission of Central 
Government — Writ petition thereagainst, dismissed by High Court — 

Held, mere issuance of a notice under the provisions of S. 35(3) of Forest 
Act, 1927 without compliance with the remaining requirements of S. 35(3), 

is not sufficient for any land being deciared a “private forest” as defined in 
S. 2(O(iii) of 1975 Act — In the facts and circumstances, the State not having 
taken any action for almost 60 yrs, even assuming that disputed Jands are 
forest lands, State cannot be allowed to demolish the massive constructions 

made thereon over the Jast half a century — High Court orders set aside — 

Notices impugned in the writ petitions, quashed 

— Forest Act, 1927 — Ch. V — Salsette Estates (Land Revenue 
Exemption Abolition) Act, 1951 (47 of 1951) — S. 4 — Forest (Bombay 
Amendment) Act, 1948 (62 of 1948) — Forest (Bombay Amendment) Act, 
1955 (24 of 1955) — Forest. (Maharashtra Unification and Amendment) Act, 
1960 (6. of 1961) — Urban Land (Ceiling and Regulation) Act, 1976, S. 6 

C. Environment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
S. 2(D(iii) — Private forest in respect of which ‘notice has been issued” 
under S. 35(3), Forest Act, 1927 — Word “‘issued” in S. 2(f)(iii) — Meaning 
and mode of interpretation — Deviation from rule of literal construction — 
Warrantedness — Scheme of S. 35, Forest Act, 1927, considered and reiied 
on for interpretation of — Held, “issued” in S. 2(f)(iii) of 1975 Act must 
include service of show-cause notice upon the noticee owner as postulated in 
S. 35 of the Forest Act, 1927 — Chintamani Gajanan Velkar, (2000) 3 SCC 

143, overruled on this point — Interpretation of Statutes — Basic Rules — 
Literal or strict construction — Abandonment of Hteral construction —— 
When warranted — Constitution of India — Aris. 300-A and 14 — Words 

ast oe 332 and Phrases — “issued”, “notice issued 

D. Environment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
S. 2(f)(iii) — Private forest in respect of which “notice issued”? under 
S. 35(3), Forest Act, 1927 — Service of notice — Purpose — Held, necessity 
of ensuring service of notice upon the noticee owner, is to protect the 
interests of the owner of the forest so as to afford such owner an opportunity 
to object to deprivation of its property, as such owner may have vaiid 
reasons not only to object to the issuance of regulatory or prohibitory 
directions, but also to enable him/her to raise a jurisdictional issue that the 
iand in question is actually not a forest — It is also to prevent damage to or 
destruction of a forest — Constitution of India — Arts. 300-A and 14 — 
Land Acquisition Act, 1894 — S. 5-A — Natural Justice — Audi Alteram 
Partem — Right to Hearing — Proper or Fair Hearing   

E
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E. Interpretation of Statutes — Basic Rules — Liberal construction/ 

interpretation — Abandonment of literal construction — When warranted 

— When provisions of a statute inexorably suggest a subtext other than 

literal, then the context becomes important 

F. Environment Protection and Pollution Control — Forests — 

Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 

Ss. 2(c-i) & (f) — Applicability — “Forest” — “Means and includes” in 

definition of forest in S. 2(c-i) — Effect — “Means and includes” used in 

definition of “forest” in S. 2(c-i) does not detract or take away from the 

primary meaning of the word “forest” — Lands part of development plan, 

within municipal limits and covered by Urban Land Ceiling Act, held, are 

not “forest” within primary meaning of that word, or even within extended 

__ meaning thereof in S. 2(c-i) — On facts, in case of the lead appellant G, as 

per the consent decree dated 8-1-1962 passed-by High Court the disputed 

land was not a wasteland nor was it a forest land — Insofar us other appeals 

are concerned, the dispnted lands were built upon, from time tu time, either 

for industrial purposes or for commercial purposes or for residential 

purposes — Hence, none of the disputed lands are “forest” — Interpretation 

of Statutes — Basic Rules — Plain or ordinary meaning — Primary 

meaning of a word — Limits on deemed or extended meaning given in 

statute 

The appellant acquired Jand described in the perpetual lease/kowl as 

“wasteland” and one of the purposes of the lease was to cultivate the wasteland. 

On 27-8-1951 the State of Bombay passed the Salsette Estates (Land Revenue 

Exemption Abolition) Act, 1951. According to the State, the disputed land was 

not appropriated or brought under cultivation before 14-8-1951 and, therefore, it 

vested in or was the property of the State by virtue of Section 4 of the Salsette 

Estates Act. This was disputed by the appellant and the High Court passed a 

consent decree on 8-1-1962 to the effect that except for an area of 31 gunthas, all 

other lands were appropriated and brought under cultivation by the appellant 

before 14-8-1951 and are therefore the property of appellant. Further, it was held 

that these events established'two facts: © =~ : 
(i) Even according to the State, the disputed land was “wasteland” and 

not a-“forest”. This was significant since the Forest Act, 1927 did not apply 

to “wasteland” [due to the Forest (Bombay Amendment) Act, 1948] with 

effect frou 4-12-1948. : 

(ii) It was acknowledged by the State that the disputed land (even if it 

was a forest) was appropriated or brought under cultivation by the lead 

appellant G before 14-8-1951. * 

A development plan for the City of Bombay was published on 7-1-1967 and 

the next development plan was published in ‘1991. In both the development plang, . 

the disputed land was designated as “R” or “Residential”. On publication of the 

first development plan, the appellant applied for and was granted permission, on 

_ varions dates, by the Municipal Corporation to construct residential buildings on 

Us Fe one’ hap Saignutéd Taide Wt Gonstfictedfdursuch tbuildings on the basis of permissions | 

granted from time to time and these building were occupied for residential 

purposes by its staff. On 17-2-1976 the Urban Land (Ceiling and Regulation) 

Act, 1976 came into force. Since the disputed land was in excess of the ceiling 

limit, the appellant filed statements (under Section 6 of the 1976 Act) and sought 

  

fed WAnl Seva aladh ee sst  

259



>)
 

© 

GODREJ & BOYCE MFG. CO. LTD. v. STATE OF MAHARASHTRA 433 

exemption from the competent authority for uulising the excess/surplus vacant 
lands for industrial and residential purposes, and pursuant to the grant of 
exemption, the appellant applied for and was granted permission by Municipal 
Corporation of Greater Bombay to construct multi-storeyed buildings on the 
disputed land. Over a period of time, it had constructed more than 40 
multi-storeyed residential buildings (ground + 4 and ground + 7), one club house 
and five electric substations. lt was said that over a couple of thousand families 
were occupying (hese buildings and that further constmiction had also been 
made, pursuant to permission granted, of a management institute and other 
residential buildings. 

Completely unknown to the appellant and not disclosed by the State even 
when the consent decree was passed by the High Court, a notice had been issued 
under Section 35(3) of the Forest Act, 1927 (as amended) and published in the 
Bombay Government Gazette of 6-9-1956 in respect of the disputed land. The 
notice was not served upon the appellant and, it was submitted, the. the notice 
was never acted upon. Sometime in 1975 the State Legislature passed the 
Maharashtra Private Forests (Acquisition) Act, 1975 (Private Forests Act, 1975). 
The abovesaid notice after its publication in the Gazette was not acted upon 
either under the provisions of the Forest Act, 1927 as amended from time to time 
nor under the Private Forests Act, 1975. Admittedly, no attempt was made by the 
State to take over possession of the disputed land at any point of time. On the 
contrary, permissions were granted to the appellant from ume to time for the 
construction of buildings on the disputed land, which permissions were availed 
of by the appellant for the benefit of thousands of its employees and others. 

On or about 24-5-2006, the appellant received six stop-work notices issued 
by the Assistant Engineer of Municipal Corporation concermed stating that the 
Deputy Conservator of Forests, Thane Forest Division, by a letter dated 8-5-2006 
had informed that the disputed land was “affected” by the reservation of a private 
forest and therefore no construction could be carried out therein without the 
permission of the Central Government under the Forest (Conservation) Act, 
1980. The appellant filed a writ petition in the High Court praying, inter alia, for 
@ declaration that the lands owned by’ii are not forest jand; that the lettér issued 
by the Deputy Conservator of Forests as well as the six stop-work notices dated 
24-5-2006 be declared as illegal, ab initio null and void and that the mutation in 
the revenue records be also declared illegal. Similar writ petitions were filed by 
other similarly situated persons. The High Court dismissed all the wnt petitions. 

The appeiiants had thus filed the present appeals. 

Allowing the appeals, the Supreme Court : 

Held: 

The mere issuance of a notice under the provisions of Section 35(3) of the 
Forest Act, 1927 is not sufficient for any land being declared a “private forest” 
within the meaning of that expression as defined in Section 2(/)(iii) of the 
Maharashtra Private Forests (Acquisition) Act, 1975. The word “issued” in 
Section 2(/\(iii) of the Maharashtra Private Forests Acquisition Act, 1975 read 
with Section 35 of the Forest Act, 1927 must not be given a literal interpretation 

’ But a ‘broad ‘tiieaning. The word must be’ given a broad meaning in the 
surrounding context in which it is used. Lastly, assuming the disputed lands are 
forest lands, the State cannot be allowed to demolish the massive constructions 
made thereon over the last half a century, in the facts and circumstances of these 
appeals. (Para 1) 
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Oberoi Constructions (P) Ltd. v. State of Maharashtra, (2008) 3 Bom CR 408, reversed 

Bombay Environmental Action Group v. State of Maharashtra, PIL No. 17 of 2002, order 

dated 22-6-2005 (Bom); Godrej & Boyce Mfg. Co. Lid. v. State of Maharashtra, (2010) 

12 SCC 509; Godrej & Boyce Mfg. Co. Ltd. v. State of Maharashtra, (2014) 3 SCC 469; 

Godrej & Boyce Mfg. Co. Lid. v. State af Maharashira, SLP (C) No. 10677 of 2008. 

order dated 5-5-2008 (SC), referred to 

The “means and includes” definition of forest in Section 2(c-1) of the Private 

Forests Act, 1975 does not detract or take away from the primary meaning of the 

word “forest”. In the case of the appellant, the admitted. position, as per the 

consent decree dated 8-1-1962 is that the disputed ]and was not a wasteland nor 

was it a forest. Insofar as the other appeals are concerned, the disputed lands 

were built upon, from time to time, either for industrial purposes or for 

commercial purposes or for residential purposes. Under the circumstances, by no 

stretch of imagination can it be said that any of these disputed Jands are “forest” 

within the primary meaning of that word, or even within the extended meaning 

given in Section 2(c-i) of the Private Forests Act, 1975. (Paras 44 and 48) 

Jagir Singh v. State of Bihar, (1976) 2 SCC 942 : 1976 SCC (Tax) 204; Rabinson vy. Barton- 

Eccles Local Board, (1883) LR 8 AC 798 (HL), relied on 

Black Diamond Beverages v. CTO, (1998) 1 SCC 458; J.C. Waghmare vy. State of 

Maharashtra, AIR 1978 Bom 119, affirmed 

William Fielden Craies: Craies on Statute Law (7th Edn., Sweet & Maxwell Lid, UK, 

1971), referred to 

Undoubtedly, the first rule of interpretation is that the words in a statute must 

be interpreted literally. But at the same time if the context in which a word is 

used and the provisions of a statute inexorably suggest a subtext other than 

literal, then the context becomes important. Applying the law laid down by the 

Supreme Court on interpretation, in the context of these appeals, we may be 

missing the wood for the trees if a literal meaning is given to the word “‘issued”. 

To avoid this, it is necessary to also appreciate the scheme of Section 35 of the 

Forest Act, 1927 since that scheme needs to be kept in mind while considenng 

“Sssued” in Section 2(f)(iii) of the Private Forests Act, 1975. 

* nits (Paras 51, 54 and 55) 

RL. Arora v. State of U.P, AIR 1964 SC 1230 : (1964) 6 SCR 784, followed 

Tetco Lid. v, State of Bihar, (2000) 5 SCC 346; Joginder Pal v. Naval Kishore Behal, 

~--(2002) 5 SCC 397, affirmed - Be 
A notice under Section 35(3) of the Forest Act, 1927 is intended to give an 

opportunity to the owner of a forest to show cause why, inter alia, a regulatory or 

a prohibitory measure be not made in respect of that forest. It is important to note 

that such a notice presupposes the existence of a forest. The owner of the forest 

is expected to file objections within a reasonable time as specified in the notice 

and is also given an opportunity to lead evidence in support of the objections. 

Atter these basic requirements are met, the owner of the forest is entitled to a 

hearing on the objections. This entire procedure obviously cannot be followed by 

the State and the owner of the forest unless the owner is served with the notice. 

-.. Therefore, service of a notice issued under Section 35(3) of the Forest Act, 1927 

‘is inherént'in'the very language used in.the:provision and.the. very, purpose-of-the: 

provision. Additionally, Section 35(4) of the Forest Act, 1927 provides that’ 

notice under Section 35(3) of the Forest Act, 1927 may provide that for a period 

not exceeding six months (extended to one year in 1961) the owner of the forest 

can be obliged to adhere to one or more of the regulatory or prohibitory 

measures mentioned in Section 35(1) of the Forest Act, 1927. On the failure of 

ae | 
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the owner of the forest to abide by the said measures, he/she is liable to 

imprisonment for a term up to six months and/or a fine under Section 35(7) of 
the Forest Act, 1927. (Paras 55 and 56) 

Surely, given the penal consequence of non-adherence to a Section 35(4) 

direction in a Section 35(3) netice, service of such a notice must be interpreted to 
be mandatory. Cn the facts of ihe case of the leading appellant, G, such a 
direction was in fact given and G was directed, for a period of six months, to 
refrain from the cutting and removal of uees and timber and the firing and 
clearing of vegetation. Suictly speaking, therefore, despite not being served with 

b Notice No. WT/S3 and despite having no knowledge of it, G was liable to be 
punished under Section 35(7) of the Forest Act, 1927 if it cut or removed any 
ree or timber or fired or cleared any vegetation. This interplay may be looked at ; 
from another point of view, namely, the need to issue a direction under | 
Secnon 35(4) of the Forest Act, 1927, which can be only to prevent damage to or 
estruction of a forest. If the notice under Section “35(3) of the Forest Act, 1927 

is not served on the owner of the forest, he/she may continue to damage the 
forest defeating the very purpose of the Forest Act, 1927. Suck an interpretation 
cannot be given to Section 35 of the Forest Act, 1927 nor can a limited 
interpretation be given to the word “issued” used in the context of Section 35 of 
the Forest Act, 1927 in Section 2(/)(iii) of the Private Forests Act, 1975. 

(Paras 56 and 57) 

Finally, Section 35(5) of the Forest Act, 1927 mandates not only service of a 

Procedure, 1908, for the service of summons” but also its publication “in the 
manner prescribed by rules”. This double pronged receipt and confirmation of 
knowledge of the show-cause notice by the owner of a forest makes it clear that 
Section 35(3) of the Forest Act, 1927 is not intended to end the process with the 
mere issuance of a notice but it also requires service of 4 notice on the owner of 
the forest. The need for ensuring service is clearly to protect the interests of the 

© owner of the forest who may have valid reasons not only to object to the issuance 
of regulatory or prohibitory directions, but also to enable him/her to raise a 
jurisdiétionai issue that the iand in question is actually not a forest. The need for 
ensuring service is also to prevent damage to or destruction of a forest. (Para 58) 

Although a word has to be construed in the context in which it is used in a 
statute, by making a reference in Section 2(f)(éii) of the Private Forests Act, 1975 

f to “issue” in Section 35 of the Forest Act, 1927, it is clear’ that the word is 
dressed in borrowed robes. Once that is appreciated [and it was unfortunately : 
overlooked in Chintamani Gajanan Velkar, (2000) 3 SCC 143] then it is quite : 
clear that “issued” in Section 2(/(iii) of the Private Forests Act, 1975 must 
include service of the show-cause notice as postulated in Section 35 of the Forest 
Act, 1927. (Paras 59 to 62) 

J.C. Waghmare v. State of Maharashtra, AIR (978 Bom 119, distinguished 
g Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143, overruled on this 

point 

CIT v. Bababiai Pitamberdas, 1993 Supp (3) SCC 530; Banarsi Debi v. ITO, ATR 1964 SC 
1742:: (1964) 7 SCR-539; CWT v. Kundan Lal Behari Lal, (1975) 4 SCC 844 : 1975.SCC © 
(Tax) 469, considered 

G. Envirenment Protection and Pollution Control! — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
S. 2( (ii) — Private forest in respect of which notice “issued”? under 
S. 35(3), Forest Act, 1927 — No time period specified for taking decision on 
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show-cause notice issued under S. 35(3), Forest Act, 1927 — Presumption as 
to time-period for taking action — It must be decided within a reasonable 
time — Show-cause notice issued but no decision taken for 18 yrs, held, 
makes the show-cause notice a dead letter — Basic principles of good 
governance must be followed by every member of the Executive branch of 
the State at all times keeping the interests of all citizens in mind as also the 
larger public interest — It is the responsibility and duty of the State to 
ensure that its laws are implemented with reasonable dispatch 

.-- Natural Justice — Audi Alteram Partem — Right to Hearing — 
Notice/Show-Cause — Constitution of India — Arts. 300-A and 14 — 
Administrative Law — Administrative Action — Administrative or 
Executive Function --- Failure to Exercise Puwer/Delay in exercising power 
-- No time period specified for taking decision on show-cause notice — 
Held, presumption — It must he decided within a reasonable time 

H. Enyironment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
S. 2(f) (iii) — Private forest — Notice issued under S. 35(3), Forest Act, 1927 
before enactment of Private Forest Act, 1975 — Whether a “pipeline notice” 
— Notice after its issuance in 1956-1957 not acted upon till 1975 i.e. about 

18 yrs — Held, S. 2(f)(iii) of Private Forests Act, 1975 is in a sense a saving 
clause for pipeline notices issued under S. 35(3) of the Forest Act, 1927 but 
which could not, for want of adequate time be either withdrawn _or 
culminate in the issuance of a regulatory or prohibitory final notification 

under S. 35(1) of Forest Act, 1927, depending on the’tbjections raised by the 
landowner — However, S. 2(f(iii) of Private Forests Act, 1975 is not 
intended to apply to notices that had passed their shelf-life and only 
“pipeline notices” issued in reasonably close proximity to the coming into 
force of the Private Forests Act, 1975 were “live” and could be acted upon — 
In present case, “pipeline” cannot extend from 1956-1957 up to 1975 — 
Natural Justice — Audi Alteram Partem — Right to Hearing — Notice/ 
Show-Cause — Subsistence/Survival of notice —- Duration of — Pipeline 
notice — What is — Duration for which remains alive — Consiitinon of 

India, Arts. 14.and 300-A : 

J. Environment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
8. 2() (ii) — Land declared os private forest by issuc of notice — No 

devision taken thereupon or attempts made to take possession by State — 
Whether there was collusion between landowners and State — Allegations 

of, negatived — Held, it is difficult at this distant point of time (about 60 yrs 
_ from date of notice) to conclude, one way or the other, whether there was or 
was not any collusion (as alleged) or whether it was simply a case of poor 
governance by the State — Possession of disputed land was not taken over 
or attempted to ‘be takeri“over for dééades’ antk-the: isswewas‘never‘raised® 
when it should have been, therefore, to raise it now after a lapse of so many 
decades is unfair to appellants, the institutions, the State and the residents 
of the tenements that have been constructed in the meanwhile — Fore ‘Act, 

1927 — S. 35(3) —:Equity — Delay/laches  
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Held : 

In the absence of any time period having been specified for deciding a show- 
cause notice issued under Section 35 of the Forest Act, 1927, it must be 

presumed that it must be decided within a reasonable time. (Para 64) 

According to the State, a show-cause notice was issued to the appellant in 
1957 (and assuming it was served) but no decision was taken thereon till 1975, 
that is, for about 18 years. This ts an unusually long period and undoubtedly 
much more. than @ reasanable time had elapsed for enabling the State to take a 
decision on the show-cause notice. Therefore, the show-cause notice must, for all 

intents and purposes be treated as having become a dead Jetler and the seed 
planted by the State yielded nothing. The entre problem may also be looked at 
from the perspective of the citizen rather than only from the perspective of the 
State. No citizen can reasonably be told after almost half a century that he/she 
was issned a show-cause notice («hich was probably not served) and based on 
the show-cause notice his/her land was declared a private forest about three 
decades ago and that it vests in the State. Basic principles of good govermmance 
must be followed by every member of the Executive branch of the State at all 
times keeping the interests of all citizens in mind as also the larger public 
interest. The failure of the State to take any decision on the show-cause notice for 
several decades is indicative of its desire not to act on it. This opinion is fortified 
by a series of events that have taken place between 1957 and 2006, beginning 
with the consent decree of 8-1-1962 in Suit No. 413 of 1953 whereby the 
disputed land was recognised as not being forest land; permission to construct a 
large number of buildings (both residential and otherwise) as per the 
Development Plans of 1967 and then of 1991; exemptions granted by the 
competent authority under the Urban Land (Ceiling and Regulation) Act, 1976 
leading to making unhindered but permissible constructions; and finally, the 
absence of any attempt by the State to take’possession of the “‘forest land” under 
Section 5 of the Private Forests Act, 1975 for a couple of decades. The 
subsequent event of the State moving an application in Godavarman, IAs Nos. 
2352:53 of 2008 in WP No. 202 of 1995, virtialiy denyitig thé existérice ofa 
private forest on the disputed land also indicates that the State had come to terms 
with reality and was grodgingly prepared to accept that, even if the law 
permitted, it was now too late to remedy the situation. This view was 
emphatically reiterated by the Centra! Empowered Committee in its Report dated 
13-7-2009. (Paras 67 to 69) 

Ramlila Maidan Incident, In re, (2012) 5 SCC 1 : (2012) 2 SCC (Civ) 820 : (2012) 2 SCC 
(Cri) 24} : (2012) 1 SCC (L&S) 810; Mansaram v. S.P. Pathak, (1984) t SCC 125; 
SahiaahiRiiar Shivgonda Patil v. Balasaheb Tukaram Shevale, (2009) 9 ace 352 § 
(2009) 3 SCC (Civ) 749, affirmed 

It was alleged that there was collusion between the appellants and the State 
of Maharashtra to defeat the purpose of the Private Forests Act, 1975. It is stated 
that prior to the said Act coming into force, the Secretary in the Revenue and 
Forests Department of the State Government had written to the Collector ‘on 

.* -27-8-197S:enclosing..a-copy-of the:said Act-and. informing: that under Section 5 
thereof, the Range Forest Officers and the Divisional Forest Officers will be 
authonsed to take possession of the private forests from the landowners. It is 
stated that the letter was issued to enable the Collector to coordinate with the 
Divisional Forest Officers to ensure that the large private forests are taken over 
physically as early as possible. Subsequently, by another letter (variously 
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descnbed as dated 3-2-1977,- 14-2-1977 and 3-2-1979) the Secretary in the 
Revenue and Forests Department advised the Conservator of Forests to go slow 
with the taking over of possession of private forests in Thane, Kulaba and 
Ratnagin Districts. It is difficult at this distant point of time to conclude, one way 
or the other, whether there was or was not any collusion (as alleged) or whether it 
was simply a case of poor governance by the State. The fact remains that 
possession of the disputed land was not taken over or attempted to be taken over 
for decades and the issue was never raised when it should have been. To raise it 
now after a lapse of so many decades is unfair to G, the other appellants, the 
institutions, the State and the residents of the tenements that have been 
constructed in the meanwhile. (Paras 70 and 71) 

Given this factual scenario, Section 2(f\(iii) of the Private Forests Act, 1975 
is not intended to apply to notices that had passed their shelf-life and that only 
“pipeline notices” issued in reasonably Close proximity tu the coming into force 
of the Private Forests Act, 1975 were “‘live” and could be acted upon. The fact 

that the Private Forests Act, 1975 repealed some sections of the Forest Act, 1927, 
particularly Sections 34-A and 35 thereof is also significant. Section 2(A(iii) of 
the Private Forests Act, 1975 is in a sense a saving clause for pipeline notices 
issued under Section 35(3) of the Forest Act; 1927 but which could not, for want 
of adequate time be cither withdrawn or culminate in the issuance of a regulatory 
or prohibitory final notification unde: Section 35(1) of the Forest Act, 1927, 
depending on the objections raised by the landowner. Looked at from any point 
of view, it does seem clear that Section 2(f(iii) of the Private Forests Act, 1975 
was intended to apply to “live” and not stale notices issued under Section 35(3) 
of the Forest Act, 1927. ‘(Paras 72 and 74) 

J. Environment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975)’ — 
S. 2((iii) — Nature and interpretation — Jt is an expropriatory legislation 
and must be strictly construed — Interpretation of Statutes — Particular 

Statutes or Provisions — Expropriatory/Land acquisition or use-restriction 
statutes — Strict construction — Constitution of India, Arts. aut. os and-14 

Held: 

Section 2(f)(iii) of the Private Forests Act, 1975 since it seeks to take away, 
-after a few decades, private land on the ostensible ground that it is: a. private . 
forest. Section 2(/)(iii) of the Private Forests Act, 1975 must not only be 
reasonably construed but also strictly so as not to discomfit a citizen and 
expropriate his/her property. (Para 73) 

State of M.P. v. Vishnu Prasad Sharma, AIR 1966 SC 1593 : (1966) 3 SCR 557, followed 

Khub Chand v. State of Rajasthan, AIR 1967 SC 1074 : (1967) 1 SCR 120; Hindustan 
Patroleum Corpn. Ltd. v. Darius Shapur Chenai, (2005) 7 SCC 627, affirmed 

K. Environment Protection and Pollution Control — Forests — Private 
forest — Issue of notice to landowners — Possession. of forest land by State 

yeeone., -,- after 18 yrs — Construction of residential and commercial buildings on such 

lands over time after obtaining valid statutory. and:development-permissions.. zi Vater Sn tal 

— Demolition of constructions to “restore” the “forest?” — Permissibility of ~ 

— Enforceability against appellant landowners and individual citizens — 

Principle of “cayeat emptor’, held, inapplicable in present case 
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— State remained completely inactive when construction was going on 
for a few decades — When such a large-scale activity involving the State is 
being carried on over yast stretches of land exceeding a hundred acres, it is 
natural for a reasonable citizen to assume that whatever actions are being 

taken are in accordance with law — On facts, appellants followed due legal 
process in making the constructions that they made and all that can be said 
of the State is that it enabled the appellants to obtain valid permissions from 
various authorities, from time to time, to make constructions over a long 
duration —- Appellants and individual citizens cannot be faulted or punished 

for that — Conduct of State, deprecated — In the facts and circumstances, 

State directed to ensure that none of the persons concerned in these appeals 
is prejudiced in any manner whatsoever — Maharashtra Private Forests 
(Acquisition) Act, 1975 (29 of 1975) — S. 2(f)(iii) — Forest Act, 1927 — 
S.35(3) — Estoppel, Acquiescence and Waiver — Applicability — 
Constitution of Lidia, Art. 366-A 

L. Environment Protection and Pollution Control — Forests — 
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) — 
S. 2(H(iii) — Lands in respect of which show-cause notice “issued” under 
S. 35(3), Forest Act, 1927 — Possession of land claimed by State to be forest 
land by State and thus State seeking demolition of constructions — 
Purchasers of tenements or commercial establishments thereupon for which 
State had given statutory permissions and provided municipal facilities — 
Doctrine of caveat emptor — Applicability — Principle of caveat emptor 
would be applicable in normal circumstances and not in extraordinary 
circumstances — Doctrines and Maxims — Caveat emptor — Transfer of 
Property Act, 1882 — Ss. 55(1)(a) and 3 — Defects that buyer with ordinary 
care could discover — Constitution of India, Art. 300-A 

Held: 

The next question is whether at all the unstated decision of the State to take 
over the so-called forest land can be successfully implemented? What. the 

decision implies is the demolition, amongst others, of a large number of 
residential buildings, industrial buildings, commercial buildings, Bhabha Atomic 
Energy Complex and Employees: State Insurance Scheme Hospital and 
compulsonly rendering homeless thousands of families, some of whom may 
have invested considerable savings in the disputed lands. What it also implies is 
demolition of the municipal and other public infrastructure works already 
undertaken and in use, clearing away the rubble and then planting trees and 
shrubs to “restore” the “forest’”’ to an acceptable condition. (Para 75) 

The broad principle laid down by the Supreme Court is net in doubt. An 
unauthorised construction, unless compoundable in law, must be- razed. In 

question are the circumstances leading to the application of the principle and the 
practical application of the principle. More often than not, the municipal 
authorities and builders conspiratorially join hands in violating the law but the 
victim is an innocent purchaser or investor who pays for the maladministration. — 
In’such a case, ‘how is the’ victint to be‘compensated or is hé or she expected to be 
the only loser? If the victim is to be compensated, who will do so? (Para 77) 

‘The remedy of demolition cannot be applied per se with a broad brush to all 
cases. The State also seems to have realised this and that is perhaps the reason 
why it moved the application that it did in Godavarman. (Para 82)     

f266



440 SUPREME COURT CASES . (2014) 3 SCC 

Looking at the issue from the point of view of the citizen and not only from 
the point of view of the State or a well-meaning pressure group, it does appear that 
even though the basic pnnciple is that the buyer should beware and therefore if the 
appellants and the purchasers of tenements or commercial establishments from the 
appellants ought to bear the consequences of unauthorised construction, the well- 
settled principle of caveat emptor would be applicable in normal circumstances 
and not in extraordinary circumstances as these appeals present, when a citizen is 
effectively led up the garden path for several decades by the State itself. The 
present appeals do not relate (v a suay or a few instances of unauthorised 
constructions and, therefore, fall in a class of their own. In a case such as the pb 
present, if a citizen cannot trust the State which has given statutory permissions 
and provided municipal facilities, whom should he ur she trust? (Para 83) 

Assuming the disputed land was a private forest, the State remained 
completely inactive when construction was going on over acres and acres of land 
and of a very large number of buildings thereon and for a few decades. The State 
permitted the construction through the development plans and by granting 
exemption under the Urban Land (Ceiling and Regulation) Act, 1976 and 
providing necessary infrastructure such as roads and sanitation on the disputed 
land and the surrounding area. When such a large-scale activity involving the 
State is being carried on over vast stretches of land exceéding a hundred acres, .it 
is natural for a reasonable citizen to assume thal whatever actions are being taken 
are in accordance with law otherwise the State would certainly step in to prevent 
such a massive and prolonged breach of the law. The silence of the State in all 
the appeals led the appeilants and a large number of citizens to believe that there 
was no patent illegality in the constructions on the disputed land nor was there 
any legal risk in investing on the disputed land. Under these circumstances, for 
the State or Bombay Environment Action Group to contend that only the citizen 
must bear the consequences of the unauthorised construction may not be 
appropriate. It is the complete inaction of the State, rather its active consent that 
has resulted in several citizens being placed in a precarious position where they @ 
are now told that their investment is actually in unauthorised constructions which 
are liable to be demolished any time even after several decades. There is no 
reason why these citizens should be the only victims-of such,a fate and the State. 
be held not responsible for this state of affairs; nor is there any reason why under 
such circumstances the Supreme Court should not come to the aid of victims of 
the culpable failure of the State to implement~and- enforce the law -for.several 
decades. (Para 84) 

In none of these cases is there an allegation that the State has acted 
arbitrarily or irrationally so as to voluntarily benefit any of the appellants. On the 
contrary, the facts show that the appellants followed the due legal process in 
making the constructions that they did and all that can be said of the State is that 

‘its Rip Van Winkleism enabled the appellants to obtain valid permissions from 
various authorities, from time to time, to make constructions over a long g 

duration. The appellants and individual citizens cannot be faulted or punished for 
that. These appeals raise larger issues of good administration and governance and 

.. the.State_has, re bly,-come out in-poor light in this regard. It is not necessary 
to say anything more on thé subject éxcept’td Conclude that even if the State were.iw ana fe 
to succeed on the legal issues, there is no way, on the facts and circumstances of 
these appeals, that it can reasonably put the clock back and ensure that none of 
the persons concerned in these appeals is prejudiced in any manner whatsoever. 

(Paras 85 and 86) 
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The Judgment of the Court was delivered by 

MADAN B. LoKuR, J.— Leave granted. The principal question for 
consideration is whether the mere issuance of a notice under the provisions of 

Section 35(3) of the Forest Act, 1927 is sufficient for any land being declared 
a “private forest’ within< the meaning of that expression as defined in 
Section 2(/)(iit) of the Maharashtra Private Forests (Acquisition) Act, 1975. 

In our opinion, the question must be answered in the negative. Connected 
therewith is the question whether the word “issued” in Section 2(/)(iii) of the 

Maharashtra Private Forests Acquisition Act, ‘1975, read with Section 35 of 
the Forest Act, 1927 must be given a literal interpretation or a broad meaning. 
In our opinion the word must be given a broad meaning in the surrounding 

context in which it is used. A tertiary question that. arises. is, assuming the 
disputed lands are forest lands, can the State be allowed to demolish the 
massive constructions made thereon over the last half a century? Given the 

facts and circumstances of these appeals, our answer to this question is also 

in the negative. 

2. This is a hatch of 20 _—" and diy were. argued on the basis of the 
facts as in the appeal of Godrej. In each appeal, the minute details would, of 
course, be different but the legal issues are the same and all the appeals were 

argued by the learned counsel on the basis that the legal issues and questions 

of law are the same. For convenience, we have taken into consideration the 
facts in the appeal of Godrej. 

Facts 

3. Godrej quired and in Vikhroli in Salsette Talika in ‘Maharashtra by” 
a registered deed of conveyance dated 30-7-1948 from Nowroji Pirojsha, 

successor-in-interest of Framjee Cawasjee Banaji who, in tum, had been 
given a perpetual lease/kowl for the land by the Govemment of Bombay on 
7-7-1835. 
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4. The land was described in the perpetual Jease/kow! as “wasteland” and 

one of the purposes of the lease was to cultivate the wasteland. We are 

concemed in this appeal with an area of 133 acres and 38 gunthas of land 
bearing old. Survey Nos. 117, 118 and 120 [new Survey Nos. 36 (Part), 37 
and 38}. For convenience this land is hereafter referred to as “the disputed 

land”. 

Consent decree in the Bombay High Court 

5. On 27-8-1951 the Legislative Assembly of the State of Bombay passed 

the Salsette Estates (Land Revenue Exemption Abolition) Act, 195]. This 

statute was brought into force on 1-3-1952. Section 4 of the Saisette Estates 
Act provided that wastelands granted under a perpetual lease/kow] not 

appropnated or brought under cultivation before 14-8-1951 shall vest in and 

be the property of the State.! 

6. According to the State, the disputed land was not appropriated or 
brought under cultivation before 14-8-1951] and, therefore, it vested in or was 

the property of the State by virtue of Section 4 of the Salsette Estates Act. 
This factual position was disputed by Godrej and to resolve the dispute, Suit 
No. 413 of 1953 was filed by Godrej in the Bombay High Court praying, 
inter alia, for a declaration that it was. the owner of the disputed Jand in 
Village Vikhroli as the successor-in-title of Framjee Cawasjee Banaji; that the 

provisions of the Salsette Estates Act had no application to the disputed land 
and, tha: the disputed land had been appropriated by Godrej before 
14-8-1951 for its industrial undertaking. 

7. The suit was contested by the State by filing a written statement but 

eventually the Bombay High Court passed a consent decree on 8-1-1962 to 
the effect that except for an area of 31 gunthas, all other lands were 
anoraAnnate cand hrauaght andor oultevation- by Onare:hofare 1A s 1OS1 ann 
&Ppropriare UrOUP ike UNG ComivadOib OY GOOTe} OCrOre itor bys aie 

are the property of Godrej. The consent decree reads, inter alia, as follows: 

  

1 “4. Wastelands, etc. to vest iri Government —t(a) All wastelands in any estate 

which under the terms of the kowl are not the property of the estate-holder, 

(b) all wastelands in any estate which under the terms of the kowl are the 

property of the estate-holder but have not been appropriated or brought under 
cultivation before 14-8-1951, and 

(c) all other kinds of property referred to in Section 37 of the-Code situate in 
an estate which is not the property of any individual or an aggregate of persons 
legally capable of holding property other than the estate-holder and except 
insofar as any rights of persons may be established in or over the same and 
except as may be otherwise provided by any law. for the time being in force, 
together with all rights in or over the same and except as may be otherwise 
provided by any law for the time being in force, together with all rights in or 
over the same. or appertaining thereto, are and are hereby declared to be the 
property of the State and it shall be lawful to dispose of and sell the same by the 
authority in the manner and for the purposes. prescribed in Section 37 or 38 of 
the Code, as the case may be.” 
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“AND THIS COURT by and with such consent DOTH FURTHER 
DECLARE that it is agreed by and between the parties of the following 
lands, namely, 

SI. No. Area 

A.G.A. 
15 Part 0-21-0 
16 Part -0-10-0 

0-31-0. 

in the village of Vikhroli vest in Government under Section ae of the 

said Act (Salsette Estates Act). 

AND THIS COURT by and with such consent DOTH FURTHER DECLARE 

that it is agreed by and between the parties that save and except the lands 

mentioned above all other lands in the Village of Vikbroli were 

appropriated or brought under cultivation before the fourteeuth day of 

August one thousand nine hundred and fifty-one and are the property of 
the plaintiff...” 

8. These events establish two facts: 

(i) Even according to the State, the disputed land was “wasteland” 

and not a “forest”. his is significant since the Indian Forest Act, 1927 

did not apply to “wasteland” [due to the Indian Forest (Bombay 
Amendrent) Act, 1948] with effect from 4-12-1948. 

(ii) It was acknowledged by the State that the disputed land (even if it 

was a forest) was appropriated or brought under cultivation by Godrej 
before 14-8-1951. 

Development plan for the City.of Bombay 

9. A development plan for the City of Bombay Gand Greater Bombay 
including Vikhroli) was published on 7-1-1967 and the next development 
plan was published in 1991. In both the development plans, the disputed land 
was designated as “R” or “Residential”. On publication of the first 
development plan, Godrej applied'for and was granted permission, on various 
dates, by the Municipal Corporation of Greater Bombay to construct 
residential buildings on the disputed land. Godrej is said to have constructed 
four such buildings on the basis of permissions granted from time to time and 
these buildings were occupied for residential purposes by its staff. 

10. On 17-2-1976 the Urban Land (Ceiling and Regulation) Act, 1976 

came into force. Since the disputed land was in excess of the-ceiling limit, 
Godrej filed staterhents (under Section 6 of the Act) and sought exemption 

from the competent authority for utilising the excess/surplus vacant lands for 
industrial aid résidential-purposes-(under. Section 20. of, the Act). Pursuant to 

sae SH 

“ 

the request made by Godrej, ‘it was granted. exemption by the State 
Government, as prayed for and subject to certain conditions which included 
(both initially and subsequently by a corrigendum) the construction . of 

tenements for the benefit of its employees to be used as staff quarters. 
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11. Pursuant to the grant of exemption, Godrej applied for aad was 
granted permission by Municipal Corporation of Greater Bombay to 
construct multi-storeyed buildings on the disputed land. According to Godre}, 
over a penod of time, it has constructed more than 40 multi-storeyed 

residential buildings (ground + 4 and ground + 7), one club house and hve 
~ electric substations. It is said that over a couple of thousand families are 
occupying these buildings and that further construction has also been made, 
pursnant ta permission granted, of a management insutute and other 
residential buildings, 

Amendments to the Forest Act, 1927 

12. Chapter V of the Forest Act, 1927 relates to the control over forests 

and lands not being the property of Government. It was amended (as far as 

  

Maharashtra, as the case may be.? 
13. The first amendment was by the Indian Forest (Bombay Amendment) 

Act, 1948 being Bombay Act 62 of 1948. By this amendment (which came 
into force on 4-12-1948), the three significant changes that we are concerned 
with were: (i) insertion of Section 34-A in the Forest Act? whereby an 

inclusive definition of “forest? was incorporated for the purposes of the 
Chapter; (ii) substitution of Section 35(1) of the Forest Act? dealing with 

2 Changes brought about by the Government of India (Adaptation of Indian Laws) 

Order, 1937 and the Adaptation of Laws Order, 1950 have not been incorporated 
in the narration of facts. 

3 “34-A. Interpretation —For the purposes of this Chapter ‘forest’ includes any 
land containing trees and shrubs, pasture, lands and any other Jand whatsoever 
which the Provincial Government may, by notification in the Official Gazette, 
declare. to be a forest.” 

4 “35. Protection of forests for special purposes.—(1) The Provincial Government 
may, by notification in the Official Gazette— 

(i) regulate or prohibit in any forest— 

(a) the breaking up or clearing of the land for cultivation; 

(6) the pasturing of cattle; 

(c) the firing or clearing of the vegetation; 

(d) the girdling, tapping or burning of any tree or the stripping off 
the bark or leaves from any tree; 

(e) the lopping and pollarding of trees; 

(f) the cutting, sawing, conversion and removal of trees and timber; 
or 

~ (g) the quarrying of stone or the buming of lime or charcoal or the 
collection. or removal: of, any forest produce or its subjection to any 
manufacturing process; 

(i) regulate in any forest the-regeneration of forests and their protection 
from fire; 

when such regulation or prohibition appears necessary for any of the 
following purposes— ;     
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protection of forests for. special purposes, including regulatory and 
prohibitory measures; (iii) the words “wastelands” or “land” occuring in 

sub-sections (2) and (3) of Section 35 of the Forest Act’ were deleied. 

Therefore, “wastelands” were taken out of the purview of the Forest Act (as 

applicable to the State of Bombay) with effect from 4-12-1948. 

14. The next amendment was made by the Indian Forest (Bombay 
Amendment) Act, 1955 being Bombay Act 24 of 1955. The three significant 

changes that we are concerned with were: (i) amendment to Section 35(3) 0 

the Forest Act; (ii) insertion of sub-sections (4), (5) and (6) in Section 35 of 

  

(a) for the conservation of trees and forests, 

(b) for the preservation and improvement of soil or the reclamation 
of saline or water-logged land, the prevention of land-slips or of the 
formation of ravines an torrents, or the protection of land against 

erosion, or the deposit thereon of sand, stones or gravel, 

(c) for the improvement of grazing; 

(d) for the maintenance of a water supply in springs, rivers and 
tanks; 

(e) for the maintenance, increase and distribution of the supply of 

fodder, leaf manure, timber or fuel; 

(f) for the maintenance of reservoirs or irrigation works. and 
hydroelectric works; 

(g) for protection against storms, winds, rolling stones, floods and 
drought; 

(h) for the protection of ae bridges, railways and other lines of 
communication; and. 

(i) for the preservation of the public health.” 

5 “35. Protection of forests for special purposes (1) ¥ * * 

(2) The State Government may, for any such purpose, construct at its own 
expense, in any forest, such work as it thinks fit. 

(3) No-notification. shall be made under sub-section (1) nor shall any work 

be begun under sub-section (2), until after Uie issue of a notice to the owner of 
such forest calling on him to show. cause, within a reasonable period to be 

specified in. such notice, why such notification should not be made or work 
constructed, as the case may be, and until his objections, if any, and any 
evidence he may produce in support of the same, have been heard by an officer 
duly appointed in that behalf and have been considered by the State 
Government.” 

6 “35. Protection of forests for special purposes. “. -(2) * * a 

(3) No-notification shall be made under sub-section (1) nor shall any work 

be begun pnder sub-section (2), until after, the i issue by: an officer authorised by 
Fete 

the State “Government : in that behalf of an notice to thé owner of:such forest. 

calling on-him to show cause; within a reasonable period to be specified in such 
notice, why, such notification should not be made or work constructed, as the 
case may be, and until his objections, if any, and any evidence he may produce 
in support of the same, have been heard by an officer duly appointed in that 
behalf and have been considered by the State Government.” 
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the Forest Act’; (iii) insertion of Section 36-A (manner of serving notice and 

order under Section 36) in the Forest Act® 

15. The next amendment was by the Indian Forest (Maharashtra 

Unification and Amendment) Act, 1960 being Maharashtra Act 6 of 1961. 

The two changes brought ahour were: () the wo 

sub-section (4) of Section 35 of the Forest Act were substituted by the words 
“one year’ 9; (ii) sub-sections (5-A) and (7) were inserted in Section 35 of the 

Forest Act. !9 

ds “six months” in 

  

    

7 “35. Protection of forests for special purposes.—(1)-(3) * * * 

(4) A notice to show cause why a notification under sub-section (1) should 

not be made, may require that for any period not exceeding six months, or till 
the date of the making of a notification, whichever is eariier, the owner of such 

forest and all persons who are entitled or permitted to do therein any or all of the 
things, specified in clause (i) of sub-section (1), whether by reasons of any nght, 

title or interest or under any licence or contract or otherwise, shall not, after the 

date of the notice and for the period or until the date aforesaid, as the case may 

be, do any or all the things specified in clause (i) of sub-section (1), to the extent 
specified in the notice. 

(5) A notice issued under sub-section (3) shall be served on the owner of 

such forest in the manner provided in the Code of Civil Procedure, 1908 (5 of 
1908), for the service of summons and shaji also be published in the manner 

prescribed by rules. 

(6) Any person contravening any requisition made under sub-section (4) ina 

notice to show cause why a notification under sub-section (1) should not be 

made shall, on conviction, be punished with imprisonment for a term which may 

extend to six months or with fine or with both.” 

8 “36-A. Manner of serving notice and order under Section 36.—The notice 
referred to in sub-section (1) of Section 36 and the order, if any, made placing a 

ABU scares Byam e Scctach le eaten ofa Sees: GWE aii ge Dae AW Cae pecan eae (ume ponseatmncorm bill pons bs: 
forest under the control of a Forest Officer shall be served on ithe owner of such 

forest in the manner provided in the Code of Civil Procedure, 1908 (5 of 1908). 
for the service of summons.” 

9 “35. Protection of forests for special purposes —{2)-(3) * F = 

(4) A notice to show cause why a notification under sub-section (1) should 
not be made, may require that for any period not exceeding one year, or till the 
date of the making of a notification, whichever is earlier, the owner of such 

forest and all persons who are entitled or permitted to do therein any or all of the 
things specified in clause (i) of sub-section (1), whether by reasons of any right, 
title or interest.or under any licence or contract or otherwise, shall not, after the 
date of the notice and for the period or until the date aforesaid, as the case may 
be, do any or all the things specified i in clause (f) of sub-section (1), to the extent 
specified in the notice.” 

10 “35. Protection of forests for special purposes —{1)-(5) * * *" 

(S- A) Where a notice issued under sub-section (3) has been served on the 
owner of a forest in accordance with sub-section (5), any person acquiring 

thereafter. the right of ownership of that forest shall be bound by the notice as if 
it had been served on him as an owner and he shall accordingly comply with the 
notice, requisition and notification, if any, issued under this section. 

* * *     
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Notice issued to Godrej 

16. Completely unknown to Godrej and not disclosed by the State in Suit 

No. 413 of 1953 even til] 8-1-1962 when the consent decree was passed by 

the Bombay High Court, a notice bearing No. WT/5S3 had been issued. to 
Godrej under Section 35(3) of the Furest Act (as-amended) and published in 

the Bombay Government Gazette of 6 9-1956 in respect of the disputed land 
in Village Vikhroli. Godrej subsequently learnt of the notice from a search in 

the records of the Department of Archives. The search revealed that the 
notice, as published in the Gazette, bore no date and according to Godrej, the 

notice was not served upon it and, it was submitted, that the notice was never 
acted upon. Indeed, subsequent events cast a doubt on whether the notice was 

at all issued to or served on Godrej. 

17. Notice. No. WT/53 reads a3 follows: 

“Notice No. WI/53 

In pursuance of sub-section (3) of Section 35 of the Indian Forest Act, 
1927 (16 of 1927), read with Rule 2 of the Rules published in Government 
Notification, Agriculture and Forests Department, No. 5133/48513-J, date 

the 19th day of September, 1950, J, J.V. Karamchandani, the Conservator of 
Forests, Western Circle, hereby give notice to— - 

_ The Manager, Godrej Boyce and Manufacture Factory, at and Post 
Vikhroli, B.S.D. calling on him to appear within two months from the date 
of receipt of this notice before the Divisional Forest Officer, West Thana, to 
show cause why-the accompanying notification (hereinafter referred to as 
‘the notification’) should not be made by the Govemment of Bombay under 

sub-section (1) of the said Section 35 in respect of the forest specified in the 
Schedule hereto appended and belonging to him. 

2. If the said Manager, Godrej Boyce and Manufacture Factory, at and 
Post Vikhroli, B.S.D:, fails to ‘comply with this notice, it shall be assumed 

that the said Manager, Godrej Boyce and Manufacture Factory, at and Post 
Vikhroli, B.S.D.,-has no objection to the making of the notification. 

3. I further require that for a period of six months or till the date of the 
making of the notification, whichever is earlier, the said Manager, Godrej 
Boyce and Manufacture Factory; at and Post Vikhroli, B.S.D.. and: all 
persons who are entitled or permitted to do, therein, any or all of the things 
specified in clause (1) of sub-section (1) of the said Section 35, whether by 
reason of any right, title or interest or under any licence or contract, or 
otherwise, shall not after the date of this notice, and for the period or until 

the date aforesaid, as the case may be, do any of the following things 
specie’ in clause (1) of sub-section (1) of the said Section 35, namely: 

_ (a) the cutting and removal of trees and umber, _ : 
28. oe ES 

~ (b) the firing and clearing of the vegetation. 

  
(7) Any person contravening any of the provisions of a notification issued 

under sub-section (1) shall, on conviction, be punished with imprisonment for a 
term which may extend to six months, or with fine, or with both.”
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Schedule 

District Thana, Taluka Saisette, Village Vikhroli 

S. No. 118; area, 63 acres ‘23 gunthas, boundaries: north—boundary of 
Pavai; east—boundary of Haralayi; south—S. No. 117; west—boundary of 
Ghatkopur. 

S. No. 117; area, 36 acres, 35 gunthas, boundaries: north—S. No. 118; 
east—S. No. 120; south—S. No. 112; west--boundary of Ghatkopur. 

S. No. 120; wea, 33 acres, 13 gunthas, boundaries: nerth—boundary of 
Haralayi; east—Agra Road; south—S. No. 115; west—S. Nos. 116, 117.” 

Maharashtra Private Forests (Acquisition) Act, 1975 

18. Sometime in 1975 the State Legislature passed the Maharashtra 
Private Forests (Acquisition) Act, 1975. The Private Forests Act came into 
force on 30-8-1975 when it was published in the Official Gazette. We are 

concerned with the definition of “forest” and “private forest” as contained in 
Section 2(c-i) and Section 2(f) respectively in the Private Forests Act. These 

definitions read as follows: 

“2. (c-i) ‘forest’ means a tract of land covered with trees (whether 
standing, felled, found or otherwise), shrubs, bushes, or woody vegetation, 
whether of natural growth or planted by human agency and existing or being 
maintained with or without human effort, or such tract of land on which such 
growih is jikeiy io have an effect on the supply of timber, fuei, forest 
produce, or grazing facilities, or on climate, stream flow, protection of land 
from erosion, or other such matters and includes— 

(2) land covered with stumps of trees of forest; 

(ii) land which is part of a forest or lies within it or was part of a 
forest or was lying within a forest on the 30th day of August, 1975; 

(dit) such pasture land, water-logged or cultivable or non-cultivable 

Jand, lying within or linked to a forest, as may be declared to be forest 
by the State Government; 

('v) forest land held or let for purpose of agriculture or for any 
purposes ancillary thereto; 

(v) all the forest produce therein, whether standing, felled, found or 

otherwise; 
* * * 

(f) ‘private forest? means any forest which is not the property of 
Government and includes— 

(i) any land declared before the appointed day to be a forest under 
Section 34-A of the Forest Act; 

(ii) any forest in respect of which any a issued under 
ub-section (1) of Section 35 of the Forest Act, is in force immediately 

before the appointed day; 

(iii)"any land in respect of which a notice has been issued under sub- 
section (3) of Section 35 of the Forest Act, but excluding an area not 
exceeding two hectares in extent as the Collector may specify in this 
behalf; 

 

276



450 SUPREME COURT CASES (2014) 3 SCC 

(iv) land in respect. of which a notification has been issued under 
Section 38 of the Forest Act; 

(v) in a case where the State Government and any other person are g 
jointly interested in the forest, the interest of such person in such forest; 

(vi) sites of dwelling houses constructed in such forest which are 
considered to be necessary for the convenient enjoyment or use of the 

forest and lands appurtenant thereto;” 
19. We are. also concerned with Section 3 (vesting of private forests in 

State Government), Section 5 (power to take over possession of private p 

forests) and Section 6 (settlement of disputes) of the Pnvate Forests Act. 

These provisions read as follows: 
“3. Vesting of private forests in State Government.—{1) 

Notwithstanding anything contained in any law for the time being in force or 
in any settlement, grant, agrecment, usage, custom or any decree or order of 
any court, tribunal or authuiity or any other document, with effect on and | 
from the appointed day, all private forests in the State shall stand acquired 
and vest, free from all encumbrances, in, and shal] be.deemed to be, with all 
rights in or over the same or appertaining thereto, the property of the State 
Government, and all rights, title and interest of the owner or any person 
other than Government subsisting in any such forest on the seid ne shall be 

deemed to have been extinguished. 

(2) Nothing contained in sub-section (1) shall apply to so much extent of 
land comprised in a private forest as is held by an occupant or tenant and is 
lawfully under cultivation on the appointed day and is not in excess of the 
ceiling area provided by Section 5 of the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 (27 of 1961), for the time being in force or 
any building or structure standing thereon or appurtenant thereto. 

(3) All private forests vested in the State Government under sub-section 
(1) shall be deemed to be reserved forests within the meaning of the Forest . 
Act. : 

® : * * 

5. Power to take over possession of private forests —Where any private 
forest stands acquired and vested in the State Government under the f 
provisions of this Act, the persun authorised by the State Government or by 
the Collector in this hehalf, shall enter into and take over possession thereof, 
and if any person resists the taking over of such possession, he shall withyut. 
prejudice ta any other action to which he may be liable, be liable to be 

removed by the use uf such force ag may be necessary. 

6. Settlement of disputes.—Where any question arises as to gtictier 0 or 
not any forest is a private forest, or whether or not any private forest or 9 
portionthereof has vested in the State Government or whether or not any 
dwelling house constructed in a forest stands acquired under this Act, the 
Collector shal de¢ide'the question; and-the decision of the Collector shail, 

subject to the decision of the tribunal in appeal which may be preferred to 
the tribunal within sixty days from the date of the decision of the Collector, 

or the order of the State Government under Section 18, be final.” h 
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20. Finaliy, it may be mentioned that by Section 24 of the Private Forests 

Act, Sections 34-A, 35 and 36-A of the Forest Act were repealed.!! 

21. The narrative of the events discloses that Notice No. WT/S3 after its 
publication in the Gazette was not acted upon either under the provisions of 
the Forest Act as amended from time to time or under the Private Forests Act 
Admuttediy, no attempt was made by the State to take over possession of the 
disputed land at any point of time. On the contrary permissions were granted 
to Godrej from time to time for the construction of buildings on the disputed 
land, which permissions were availed of by Godrej for the benefit of 

thousands of its employees. 

Judgment in Waghinare'? 

22. The constitutional validity of the Private Forests Act (including 

Section 3 thereof) was challenged in the Bombay High Court on the ground 
of legislative competence of the State Legislature to enact the statute. This 

issue was referred to a Bench of five Judges and the decision of the High 
Court is reported as J.C. Waghmare vy. State of Maharashtra!?. During the 
course of hearing, the Bench also considered as to “What is it that the State 

Legislature has intended to include in the expression ‘forest produce’ for the 
purpose of vesting the same in the State Government under Section 3 of the 
Act?” While answering this question, the High Court felt it necessary to 

as Teas sts s wees AGiske Auman Leistnns AF the teen ay nreectinns 
“consider the true effect of t 1G artificial definitions of tie (WO CAPICSSiONS 

‘forest’ and ‘ sdtlpate forest’ given in Section 2(c-i) and Section 2(f) read with 
Section 3 of the impugned Act”. 

23. In doing so, the Bombay High Court held that a landowner who had 
been issued a notice under Section 35(3) of the Forest Act (but was not 
heard) has an opportunity to contend that his or her land is not a “forest” 

within the meaning of Section 2(c-i) of the Private Forests Act and that the 

land does not vest automatically in the State by virtue of Section 3 of the 
Private Forests Act. This position was not contested, but conceded by the 

learned counsel appearing for the State of Maharashtra in the High Court. 
The High Court held in para 30 of the Report as follows: (J.C. Waghmare 

case!?, AIR p. 145) 
“30. ... Itis thus clear that sub-clauses (i), (ii) and (iv) of Section 2() 

deal with declared, adjudicated or admitted instances of forests. 

  
« Dananrl aft Co 

li “24, KEDEAL Bj Sections 34- 

appointed day, Sections 34-A, 
Act shall stand repealed. 

(2) Notwithstanding any eoutatuedd in sub-section (1), on and from the 

date of commencement of the- Maharashtra Private Forests (Acquisition) 

(Amendment) Act, 1978 a4 of 1978), Sections 34-A, 35, 36, 36-A, 36-B, 36-C 

and 37 of the Forest Act, shall, in respect of the lands restored under Section 

22-A, be deemed to have been re-enacted in the-same form and be deemed 
always to have been in force and applicable in respect of such lands, as if they 
had not been repealed.” 

12 J.C. Waghmare v. State of Maharashtra, AIR 1978 Bom 119 

ae of the Forest Act—{1) On and from the 
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Sub-clause (iii) of Section 2(f) no doubt seeks to cover land in respect of 
which merely a notice has been issued to the owner of a private forest 

under Section 35(3) and his objections may have remained unheard till a 
30-8-1975 as Section 35 has stood repealed on the coming into force of , 

the Acquisition Act. Here also, as in the case of owners of land falling 
under sub-clause (ti?) of Section 2(c-i), his objections, if any, including 

his objection that his land cannot be styled as forest at all can be heard 

and disposed of under Section 6 of the Acquisition Act, and this position 
was conceded by the counsel appearing for the State of Maharashtra. 6 
Sub-clause (v) includes within the definition of private forest the interest 

of another person who along with Government is jointly interested in a 
forest, while sub-clause (v/) includes sites of dwelling houses constructed 
in such forest which are cousidered to be. necessary for the convcnicnt 
eqjoyment or usc of forest and lands appurtenant thereto.” 

24. It was further held in para 32 of the Report as follows: c 
(J.C. Waghmare!?, AIR p. 146) 

“32. In the first place, the scheme (of the Private Forests Act] clearly 

shows that under Section 3 all private forests vest in the State ° 
Government and since both the expressions—‘forest’ as wel] as ‘private 
forest’—have been defincd in the Act what vests in the State Government 

is ‘private forest’ as per Scction 2(f) and in order to be ‘private forest’ d 
under Section 2(f) it must be ‘forest’ under Section 2(c-i) in. the first 

instance and read in this manner the expression ‘all the private forests’ 
occurring in Section 3 will include ‘forest produce’. It is not possible to 

accept the argument that the word ‘forest’ occurring in the composite 

expression ‘private forest’ should not be given the meaning which has 
been assigned to it in Section 2(c-i). ... Definitions in interpretation ©. 
clauses may have no context (though this may not be true of all 
definitions) but therefore, all the more reason, why the word ‘forest’ in 

‘the composite expression ‘forest-produce’ in Section 2(f) should. be given 
the meaning assigned to it in Section 2(c-i).. Moreover, as stated earlier, 
the scheme itself suggests that what vests in the State under Section 3 are 

private forests as defined by Section 2(f) but-such private forésts must in f 
the first instance be ‘forests’ as defined by Section 2(c-i) and read in that 
manner the forest produce would vest in the State Government along 
with the private forest under Section 3 of the Act.” 

25. The view of the Bombay High Court has been accepted by the State 
of Maharashtra and has not been challenged and has now attained finality. 

26. It is important to note that the High Court in J.C. Waghmare!? was 
not concermed with, nor did it advert to the right of a landowner to object to 

the notice under Section 35(3) of the Forest Act before the Private Forests 

Act came into force on the ground that his Jand was notaforeshasdéfinedin* via 
aie POE 

  

_ or -notified under Section 34-A of thé’ Forest Act. This will be dealt with 
GElOW, o 

12 J.C. Waghmare v. State of Maharashtra,.AIR 1978 Bom 119 
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Judgment in Chintamant Velkar3 

27. The right to file objections to a notice under Section 35(3) of the 

Forest Act cume up for consideration in Chintamani Gajanan Velkar v. State 

of Maharashtra’. In that case, Chintamani was issued a notice under Section 

35(3) of the Forest Act on 29-8-1975. The notice was served on him on 
12-39-1975. In the meanwhile, the Private Forests Act came into force on 

30-8-1975. Chintamani raised a dispute under Section 6 of the Private Forests 
Act (as postulated in Waghmare!?) contending that his land was not a forest 

and did not vest in the State in terms of Section 3 of the Private Forests Act. 

28. The only question that arose for consideration in Chintamani Velkar3 
was whether or not Chintamant’s land was a forest within the meaning of that 

word as defined in Section 2(c-i) of the Private Forests Act. That issue had 

already been decided, as a matter of fact, by the Maharashtra Revenue 

Tribunal against Chintamani and it was held that his land was a forest. The 

matter ought to have rested there. However, this Court went into a further 

question, namely, whether the mere issuance of a notice under Section 35(3) 
of the Forest Act per se attracted Section 2(f)(iii) of the Private Forests Act. 
This Court noticed (in para 18 of the Report) that where a final notification is 
issued under Section 35(1) of the Forest Act [obviously after hearing the 
objections of the landowner in compliance with the requirements of Section 
353) thereof], the entire land of the landowner would automatically vest in 

the State on the appointed date, that is, 30-8-1975 when the Private Forests 

Act came into force. In such a case, the landowner would, ex hypothesi have 

an Opportunity of showing in the objections to the Section 35(3) notice that 
the land is not a “forest” as defined under Section 34-A of the Forest Act. If 

the landowner succeeded in so showing, then clearly a final notification 
under Section 35(1) of the Forest Act could not be issued. But if the 

under Section 35(1) of the Forest Act be issued. It must be recalled, at this 

stage, that the words “or land” under Section 35(3) of the Forest Act had 

been deleted by the Indian Forest (Bombay Amendment) Act, 1948 being 

Bombay Act 62 of 1948 and, additionally therefore, such an cbjection could 
validiy have been raised. 

29. Consequently, the situation that presented itself in Chintamani® was 

that though a notice was issued to the landowner under Section 35(3) of the 
Forest Act before 30-8-1975, it could not be decided before that date when 

ihe Private Forests Act came into force. (Such a notice was referred. to as a 

“pipeline notice” by Mr ES. Nariman). Clearly, the recipient of a pipeline 
notice would be entitled to the benefit of Waghmare!? but this seems to have 
been overlooked by this Court in Chintamani}3. However, to mitigate the 
hardship to a pipeline noticee who is not’ given the benefit of Waghmare!? 
this Court read Section 2(f(iti) of the Private Forests Act and observed 

13 Chintamani Gajanan Velkar vy. State of Maharashtra, (2000) 3 SCC 143 

12 1.C. Waghmare v. State of Maharashtra, AIR 1978 Bom 119  
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(perhaps as a sop to the landowner) that: (Chintamani case}!3, SCC p. 149, 
para 18) 

“18. ... the Maharashtra Legislature thought that the cntire property 

covered by the notice in the State need not vest but it excluded 2 hectares 
out of the forest Jand held by the landholder. That was the consideration 

for not allowing the benefit of an inquiry under Section 35(3) and for not 

allowing the notification to be issued under Section 35(1) of the 1927 

Act.” (emphasis in original) 

Jt is in this background that this Court narrowly construed the words “ 
notice has been issued under sub-section (3) of Section 35 of the Forest Act” 
occurring in Section 2(f)(iii) of the Private Forests Act a3 not requiring 

“service of such notice before 30-8-1975, nor for an inquiry nor for a 

notification under Section 35(1).!4 

30. In a sense, therefore, not only is there a difference. of views between 
Waghmare!? and Chintamani}3 but Chintamani!3 has gone much further in 
taking away the right of a landholder. 

Proceedings in the High Court 
31. On or about 24-5-2006, Godrej received six stop-work notices issued 

by the Assistant Engineer of Bombay Municipal Corporation concemed 
stating that the Deputy Conservator of Forests, Thane Forest Division, by a 
letter dated 8-5-2006 had informed that the disputed land was “affected” by 
the reservation of a‘private forest and therefore no construction could be 
carried out therein without the permission of the Central Government under 
the Forest (Conservation) Act, 1980. 

32. On enquiries made by Godrej subsequent to the receipt of the 
stop-work notices, it came to be known that the Bombay High Court had: 

given a direction on 22-6-2005 in Bombay Environmental Action Group V. 
State of Maharashtra!> on the claim of the petitioner therein that in the entire 
State of Maharashtra the land records were incomplete and a large number of 
problems were encountered because of not updating the land records which 
in any event is also an obligation on the.State. Accordingly, the High Court 
gave a direction granting time to the State of Maharashtra up to 31-5-2006 to 
complete the entire land records in the State and further directed that 
quarterly reports regarding the progress of the work be filed before the 
Registrar General of the High Court.. 

33. Godrej learnt that this triggered an ex parte mutation of the revenue 
records by the State to show that the disputed land was “affected” by the 
provisions of the Private Forests Act. Godrej also learnt that Notice No. 
WT/53 (referred to above) had been published in the Bombay Government 

Gazette of 6-9-1956, but not served on it. 

34. On these broad facts, Godrej filed Writ Petition No. 2196 of 2006 in 
_ the Bombay. High: Court. praying,.inter. alia, for- 3 Ay declaration that the lands, | 

13 Chintamani Gajanan Velkar-v. State of Maharashtra, (2000) 3 SCC 143 

14 Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143, para 19 
12 J.C. Waghmare v. State of Maharashtra, AIR 1978-Bom 119 j 

15 PIL No. 17 of 2002, order dated 22-6-2005 (Bom) 

pores
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owned by it in Village Vikhroli are not forest Jand; that the letter dated 
8-5-2006 issued by the Deputy Conservator of Forests as well as six 
stop-work notices dated 24-5-2006 be declared as illegal, ab initio null and 
void and that the mutation in the revenue records be also declared illegal. 

35. During the proceedings in the High Court it came to be known that 

about 170 notices similar to Notice No. WT/S3 had been issued to various 
parties in 1956-1957, including to Bhabha Atomic Energy Complex and 

Employees State Insurance Scheme Hospital. However, the lands of Bhabha 
Atomic Energy Complex and Employees State Insurance Scheme Hospital 

were not touched by the State. 

36. The wait petition (along with several other similar wnt petitions) was 

contested by the State and it was submitted inter alia that in view of the 
judgment of this Court in Chintamani3, the disputed land stood vested in the 

State in terms of Section 3 of the Private Forests Act. By the impugned order 
dated 24-3-2008!6, the High Court dismissed all the writ petitions. Among 
other things, it was held in para 152 of the impugned judgment!®: (Bom CR 
p. 470) 

“752. In the light of the authoritative pronouncement in Chintamani 
case!3 we see no substance in the argument that the construction 
activities on the land being in accordance with the sanctioned plans and 
approvals so also the lands being part of the development pian and 
affected by Urban Land Ceiling Act, State’s action impugned in these 
petitions is without any jurisdiction or authority in law. All arguments 
with regard to the user of the land today has no legal basis. User today is 
after development or continuing development. Once development is on 
private forest, then, the same could not have been permitted oz carried 

out. Mere omission or inaction of thé State Government cannot be the 

basis for accepting the arguments of the petitioners.” 
37. The High Court rejected the contention that: (Bom CR p. 453) 

“723. ... mere issuance of a notice under Section 35(3) without any 

notification being published in the Official Gazette within the meaning of 

ection 35(1) would not mean that the land is excluded from the purview 

of the. Private Forests (Acquisition) Act enacted by the Maharashtra 

Government.”!? 
It was also held that: (Bom CR p. 456) 

“126. ... Once the State Government issues such notice [under 
Section 35(3) of the Forest Act], then, the intention is apparent. The 

intention is to regulate and prohibit certain activities in forest. Merely 

because such a notice is issued by it in 1957 and 1958 but it did not take 

necessary steps in furtherance thereof, does not mean that the notices 

have been- abandoned as conterided by the petitioners. There is no 

concept of ‘abandonment or disuse’ in such case. Apart from the fact that 

13 Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143 

16 Oberoi Constructions (P) Ltd. v. State of Maharashtra, (2008) 3 Bom CR 408 

17 Oberoi Constructions (P) Ltd, (2008) 3 Bom CR 408, para 123 
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these concepts could not be imported in a modem statute, we are of the 
view that they cannot be imported and read into statute of the present 
nature. Statutes which are meant for protecting and preserving forests 
and achieve larger public interest, cannot be construed narrowly as 

contended. The interpretation, therefore, if at all there is any ambiguity 

or scope for construction has to be wider and subscrving this public 

interest so also the intent and object in-enacting them. The reason for the 

State Government not being able to pursue the measures for preserving 
and protecting the forest wealth is obvious.”"!8 

Further, it was held that: (Bom CR p. 466) 

“149. ... The. Development Plan proposal and designation so also the 
‘user cannot conflict with the character of the land as a private forest. To 
accept the arguments of the petitioners would mean that despite vesting 
the private forest cuntinucs as a land covered by the development plan 

and being within the municipal limits it looses its character as a private 

forest. A private forest is a forest.and upon its vesting in the State 
Government by virtue of the Private Forests (Acquisition) Act would 
remain as such. Therefore, we see no contlict because of any change in 

the situation. Vesting was complete on 30-8 1975. On 30-8-1975 uie 
lands with regard to which the notice was issued under Section 35(3), 

being a private forest vested in the State, it was a private forest always 
and, therefore, there is no question of the development plan or any 

proposal therein superimposing itself on its status.”!9 
38. Feeling aggrieved by the dismissal of the writ petitions in the 

Bombay High Court, Godrej and other aggrieved writ petitioners preferred 
petitions for special leave to appeal in this Court. 

Proceedings in this Court 
39. During the pendency of these appeals, the State filed IAs Nos. 

2352-53 of 2008 in WP No. 202 of 1995 [T.N. Godavarman v. Union of India 
(Forest Bench matters)] in which-it was prayed, inter-alia; as follows: 

“(1) The lands coming under the provisions of the Maharashtra 
Private Forests (Acquisition) Act, 1975 which were put to. non-forestry 

use prior to 25-10-1980 [when the Forest (Conservation) Act, 1980 came 
into force} by way of having been awarded approval of plans, 
commencement certificates, TONS or non-agriculture permissions by the 
competent authorities be treated deleted from the category of forests and 

the non-forestry activity be allowed on such lands without charging CA, 
NPY or equivalent non-forest land or any charges whatsoever. 

* * * 

(3) The Collectors of all the districts be directed to pass appropriate 

orders under Section 6 or 22-A of the Maharashtra Private Forests 

      

.. (Acquisition) Act, 1975 either on,an application or suo motu as-provided =. 

for it under the Act, for all the pieces of lands coming under the 

provisions of the Act under their jurisdiction within 30 days. 

18 Oberoi Constructions (P) Ltd., (2008) 3 Bom CR 408, para 126 

19 Oberoi Constructions (P) Ltd., (2008) 3 Bom CR 408, para 149
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(4) For the lands restored under the Act on which residential 

complexes have come up/are coming up wherein non-agriculture } 

Permissions (NA) and buildings were fully constructed and completion i 
certificate and occupation certificate were issued by the competent i 
authonties after 25-10-1980 but before 18-5-2006 when the ‘stop- é 

construction work’ notices were issued, only afforestation charges be 

collected for afforesting equivalent forest land. Neither equivalent non- 
forest land nor the net present value be charged to them, as these areas 

are their own private lands.” 

Significantly, it was stated in the applications as follows: i 

“26. As stated earlier since the records did not reveal that these are 
acquired private forests the erstwhile owners went on selling these lands 

to several persons who also in turn went on Selling them to the Strangers 

without there being any fault on their part. Subsequently developers 

purchased these lands and after getting requisite permissions from the 
Planning Authority carried on constructions thereon. Thereafter 

individuals and members of the public who wanted accommodation for 

housing probably invested their lifetime savings and/or raising loans 
entered into transactions of purchasing the flats constructed on these 

lands without their fault. In some of these areas commercial activities is 
have also come up with due permission from the government authorities. 
In such cases, injustice is being alleged by the subsequent purchasers 

who claimed to be bona fide purchasers. This has necessitated the State 
of Maharashtra to come out with the present application. Abstract of 
constructions madé on private forest lands in Mumbai Suburban and 
Thane City makes it very clear that the problem is more severe for the 
common man. Errors were also committed while declaring the lands as 

having been acquired by the Government under the Maharashtra Private 

Forests. (Acquisition) Act, .1975. Some ofthe lands/properties owned. by 
the Government like Bhabha Atomic Energy Complex and Employees 

State Insurance Scheme Hospital also came to be declared as acquired 
under the Maharashtra Private Forests (Acquisition) Act, 1975.” 

40. The Forest Bench referred the matter to the Central Empowered 

Committee which, in its Report dated 13-7-2009 noted in Paras 25 and 26 as 
follows: 

“25. It is thus clear that after the issue of notices under Section 35(3) 
or the notification under Section 35(1) of the Indian Forest Act, no 
follow-up action was taken by the State Govemment. Even after the 
Private Forests Act came into force, neither physical possession of the 
land was taken nor were the areas recorded as ‘forest’. A substantial part 
of such area falls in urban conglomerations and have been used for 
various non-forest purpose including construction of buildings for which 
permissions have been granted by the State Government authorities 
concerned. Sale/Purchase and resale have taken place and third-party 
interests have been generated. People are residing for last 30-40 years in 
hundreds of buildings constructed with the then valid approvals. It was  
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only after the order dated 26-5-2005 of the Hon'ble Bombay High Court, 

that these areas are now being treated as falling in the category of 
‘forest’. Many of such areas are surrounded al] around by other buildings 
and within metropolitan areas and are no longer suitable for afforestation 

or to be managed as ‘forest’. 

26. In the above complex background, at this belated stage, it is 
neither feasible nor in public interest to demolish the existing buildings/ 
structures, relocate the existing occupants/owners and physically convert 

such area into forest. CEC in these circumstances considers that the 
balance of convenience lies in granting permission under the Forest 
(Conservation) Act for dereservation and non-forest use of such area on a 

graded scale of payment depending upon the category/sub-calegory in 
which such land falls.” 4 

41. The Central Empowered Comunittee made certain other 
recommendations as a result of which Godrej paid an amount of Rs 14.7 
crores towards NPV and this has been recorded in the order passed by the 

Forest Bench in its order dated 17-2-2010°. The relevant extract of the order. 
* dated 17-2-201029 passed by the Forest Bench reads as under: (SCC 

pp. 509-10, paras 1-3) 

“7, Pursuant to the report filed by CEC regards the propeily owned 
aud possessed by the Godrej and Boyce Mfg. Co. Ltd., a sum of 
Rs 14,71,98,590 was deposited as NPV and the deposit of this amount 

has been confirmed by the leamed counsel appearing for the State. 

2. We have passed an interim order of status quo restraining the 
petitioners from further construction on the lands and also not to create 
third-party rights. That interim order is vacated. The petitioners are at 

liberty to go on with the construction and complete it. The direction of 
not to create third-party rights is also. vacated. This order is subject to the 
order, if any, to be passed by MoEF in this regard and also subject to the 
final outcome of this matter. 

3: The learned counsel for the petitioner states that he will not claim 
any refund of the amount so deposited.” __ 

42.-When the présent set of appeals came up for hearing before this 
Court on 9-2-20112!, the correctness of Chintamani'3 was doubted by the 
learned counsel on the question whether the word “issued” as occuring in 
Section 2(f\(iii) of the Private Forests Act in the context of “any land in 

respect of which a notice has been issued under sub-sectivu (3) of Section 35 

of the Forest Act” should be interpreted literally or whether it postulates 
service of notice on the landholder. It is under these circumstances that these 

' appeals were listed before us. 

    

20 Godrej & Boyce Mfg. Co. Ltd. y. State of Maharashtra, (2010) 12 SCC 509 

21 Godrej & Boyce Mfg. Co. Ltd. v. State of Maharashtra, (2014) 3 SCC 469 

13 Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143 

ie}
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The primary question 

43. The initial question is whether the disputed land is at all a forest 

4a within the meaning of Section 2(c-!) of the Private Forests Act. 

44. It is quite clear from a reading of Waghmare'? that the “means and 

includes” definition of forest in Section 2(c-i) of the Private Forests Act does 
not detract or take away from the primary meaning of the word “forest”. We 
are in agreement with this view. 

45. In Jagir Singh v. State of Biha;2? the interpretation of the word 

“owner” in Section 2(d) of the Bihar Taxation on Passengers and Goods 

(Carried by Public Service Motor Vehicles) Act, 1961 came un for 

consideration. While interpreting “owner” which “means” and “includes”, 
this Court held: (SCC p. 948, para 21) 

“21. The definition of the-term ‘owner’ is exhaustive and intended to 4 
é extend the meaning of the term by including within its sweep bailee of a 5 

public carrier vehicle or any manager acting on behalf of the owner. The j 
intention of the legislature to extend the meaning of the term by the 
definition given by it will be frustrated if what is intended to be inclusive 
is interpreted to exclude the actual owner.” 

46. The proposition was more clearly articulated in Black Diamond 2 
Beverages v. CTO®3 wherein this Cours considered the SET CONGIGCICG i ust Gt 

“means” and “includes” in the definition of “sale price” in Section 2(d) of the 
W.B. Sales Tax Act, 1954. It was held in para 7 of the Report: (SCC p. 461) % 

“7. ... The first part of the definition defines the meaning of the word 

‘sale price’ and must, in our view, be given its ordinary, popular or 
natural meaning. The interpretation thereof is in no way controlled or 

e affected by the second part which ‘includes’ certain other things in the 
definition. This is a well-settled principle of construction.” af 

, (emphasis in original) 
47. In coming to this conclusion, this Court referred to a passage from 

Craies on Statute Law®4 which in turn referred to the following passage from 

Robinson y. Barton-Eccles Local Boards: (Black Diamond Beverages 
i case*3, SCC p. 462, para 7) 

“7... °... “... An interpretation clause of this kind is not meant to 
prevent the word receiving its ordinary, popular, and natural sense 
whenever that would be properly applicable; but to enable the word as 

used in the Act ... to be applied to some things to which it would not 

ordinarily be applicable.” (AC p. 801)” 

9 48. In the case of Godrej, the admitted position, as per the consent decree 

Gated 8-1-1962 is that the disputed land was not a wasteland nor was it a 

Q 

wan Aft +h termed 
& of ine woras 

12 J.C. Waghmare v. Stare of Maharashtra, ATR 1978 Bom 119 

22 (1976).2 SCC 942 : 1976 SCC (Tax) 204 -. 

h 23 (1998) | SCC 458 

24 William Fielden Craies, Crates on Statute Law (7th Edn., Sweet & Maxwell Ltd., UK, 1971) 

25 (4883) LR 8 AC 798 (HL)   
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forest. Insofar as the other appeals are concerned, the disputed lands were 

built upon, from time to time, either for industrial purposes or for commercial] 
purposes or for residential purposes. Under these circumstances, by no 
stretch of imagination can it be said that any of these disputed lands are 
“forest” -within the primary meaning of that word, or even within the 

extended meaning given in Section 2(c-1) of the Private Forests Act. 

49. The next question is whether the notice said to have been issued to 
Godrej being Notice No. WT/53 can be described as a “pipeline notice”. 
Again, the answer must be in the negative inasmuch as it cannot be 
reasonably said that the pipeline extends from 1956-1957 up to 1975. 
Assuming that a notice issued in 1956-1957 is a pipeline notice even in 1975, 
the question before us would, nevertheless, relate-fo the meaning and impact 

of “issued” in Section 2(f(iii) of the Private Forests Act read with Section 35 

of the Forest Act. This is really the meat of the matter. 

50. Undoubtedly, the first rule of interpretation is that the words in a 
statute must be interpreted literally. But at the same time if the context in 
which a-word is used and the provisions of a statute inexorably suggest a 
subtext other thani literal, then the context becomes important. 

51. In RL. Arora vy. State of U.P** it was observed that: (AIR 
pp. 1236-37, para Y) 

“9. ... a literal interpretation is not always the only interpretation of a 
provision in a statute and the court has to look at the setting in which the 
words are used and the circumstances in which the law came to be passed 

to decide whether there is something implicit behind the words actually 
used which would control the literal meaning of the words used in a 

provision of the statute.” 

52. Similarly, in TELCO Lid. v. State of Bihar?’ it was held: (SCC p. 539, 
para 15) 

ae eee The method suggested for adoption, in cases of doubt as to 

the meaning of the words used is to explore the intention of the 
legislature through the words, the context which gives the colour, the 
context, the subject-matter, the effects and consequences or the spirit and 
reason of the law. The general words and collocation or phrases, 
howsocver wide or comprehensive in their literal sense are interpreted 
from the context and scheme underlying in the text of the Act.” 

53. Finally, in Joginder Pal v. Naval Kishore Behal8 it was held: (SCC 
p. 411, para 27) 

“27. ... It is true that ordinary rule of construction is to assign the 
word a meaning which it ordinarily carries. But the subject of legislation 
and the context in which a word or expression is cmnpeyn may neue a 

departure from the rule of literal construction.” “ : 

26 AIR 1964 SC 1230: (1964) 6 SCR 784 

27 (2000) 5 SCC 346 

28 (2002) 5 SCC 397 
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54. Applying the law laid down by this Court on interpretation, in the 

context of these appeals, we may be missing the wood for the trees if a literal 
meaning is given to the word “issued”. To avoid this, it is necessary to also 

appreciate the scheme of Section 35 of the Forest Act since that scheme 

needs to be kept in mind while considering “issued” in Section 2(A(iii) of the 
Private Forests Act. 

55. A notice under Section 35(3) of the Forest Act is intended to give an 

opportunity to the owner of a forest to show cause why, inter alia, a 

regulatory or a prohibitory measure:be not made in respect of that forest. It is 
important to note that such a notice presupposes the existence of a forest. The 
owner of the forest is expected to file objections within a reasonable time as 
specified in the notice and is also given an opportunity to lead evidence in 
support of the objections. After these basic reaniremenis are met, the owner 

of the forest is entitled to a hearing on the objections. This entire procedure 
obviously cannot be followed by the State and the owner of the forest unless 
the owner is served. with the notice. Therefore, service of a notice issued 

under Section 35(3) of the Forest Act is inherent in the very language used in 
the provision and the very purpose of the provision. 

56. Additionally, Section 35(4) of the Forest Act provides that a notice 

under ection 356) of t the H Forest Aat may (provide that os a period not 

can be obliged to adhere to one or more of the oa or prohibitory 
measures mentioned in Section 35(1) of the Forest Act. On the failurs of the 
owner of the forest to abide by the said measures, he/she is liable to 
imprisonment for a term up to six months and/or a fine under Section 35(7) 
of the Forest Act. Surely, given the penal consequence of non-adherence to a 
Section 35(4) direction in a Section 35(3) notice, service of such a notice 
must be interpreted to be mandatory. On the facts of the case in Godrej, such 

“a direction was in fact given and Godrej was directed, for a period of ‘six 
months, to refrain from ite cutting and removal of trees and timber and the 

firing and clearing of vegetation. Strictly speaking, therefore, despite not 
being served with Notice No. WT/53 and despite having no knowledge of it, 
Godrej was liable to be punished under Section 35(7) of the Forest Act if it 
cut or removed any tree or timber or fired or cleared any vegetation. 

57. This interplay may be looked at from another point of view, namely, 
the need to issue a direction under Section 35(4) of the Forest Act, which can 

be only to prevent damage to or destruction of a forest. if the notice under 
Section 35(3) of the Forest Act is not served on the owner of the forest, 
he/she may continue to damage the forest defeating the very purpose of the 

Forest Act. Such an interpretation cannot be given to Section 35 of the Forest 
Act nor can a limited interpretation be given to the word “issued” used in the 
context of Section 35 of the Forest Act in Section 2(f(iii) of thé Private 
Forests Act. 

“58. Finally, Section 35(5) of the Forest Act mandates not only service of 
a notice issued under that provision “in the manner provided in the Code of 
Civil Procedure, 1908, for the service of summons” (a manner that we are all 
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familiar with) but also its publication “in the manner prescribed by rules”. 
This double pronged receipt and confirmation of knowledge of the 
show-cause notice by the owner of a forest makes it clear that Section 35(3) 

of the Forest Act is not intended to end the process with the mere issuance of 
a notice but.it also requires service of a notice on the owner of the forest. The 
need for ensuring service is clearly to protect the interests of the owner of the. 
forest who may lave valid reasons not only to object to the issuance of 

regulatory or prohibitory directions, but also to enable himvher to raise a 

jurisdictional issue that the land in question is actually not a forest. The need 
for ensuring service is also to prevent damage to or destruction of a forest. 

59. Unfortunately, Chintamani!3 missed these finer details because it was 
perhaps not brought to the notice of this Court that Section 35 of the Forest 

Act as applicable to the State of Maharashtra had sub-sections beyond 
sub-section (3), This Court proceeded on the basis of Section 35 of the Indian 
Forest Act, 1927 as it existed without being aware of the amendments made 

by the State of Maharashtra and the erstwhile State of Bombay. This, coupled 

with the factually incorrect view that two hectares of forest land2? were 

excluded for the benefit of the landholder led this Court to give a restrictive 
meaning to “issue”. 

60. In Chintamani'? this Court relied on the decision rendered in CIT v. 
Bababhai Pitamberdas* to conclude that a word has to be construed in the 
context in which it is used in a statute and that, therefore, the decisions 
rendered in Banarsi Debi y. ITO?! and CWT vy. Kundan Lal Behari Lal*? to 
the effect that: (Chintamani case!3, SCC p. 149, para 20) 

“20. ... the word ‘issue’ has been construed as amounting to ‘service’ 
are not relevant for interpreting the word ‘issued’ used in Section 2(f) [of 
the Private Forests Act].” 

61. It is true, as observed above, that a word has to be construed in the 

context in which it is used in a statute. By making a reference in Section 
2(f)(iii) of the Private Forests Act to “issue” in Section 35 of the Forest Act,-it 
is clear that the word is dressed in borrowed robes. Once that is appreciated 
(and it was unfortunately overlooked in Chintamani!3) then it is quite clear 

that “issued” in Section 2(f)(iii) of the Private Forests Act must include 
service of the show-cause notice as postulated in Section 35 of the Forest 
Act. 

62..We have no ‘option; under these circumstances, but to hold that to this 
extent, Chintamani'? was incorrectly decided and it is overruled to this 

~ extent. We may add that in Chintamani!3 the land in question was factually 
held to be a private forest and therefore the subsequent discussion was not at 
all necessary. 

13 Chintamani Gajanan Velkar vy. State of Maharashtra, (2000) 3 SCC 143 

., 29. The. correct factual position is* “that-Section 2(f(iii) of the Private Forests Act exehiadd ae area 

not exceeding two hectares”. 

30 1993 Supp (3) SCC 530 

31 AIR 1964 SC 1742 : (1964) 7 SCR 539 
32 (1975) 4 SCC 844 : 1975 SCC (Tax) 469 
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63. Assuming that the word “issued” as occurring in Section 2(/(iir) of 

the Private Forests Act must be literally and strictly construed, can it be 
seriously argued that it also has reference to a show-cause notice issued 
under Section 35(3) of the Forest Act at any given dme (say in 1927 or in 
1957)? Or would it be more reasonable to hold that it has reference to a 

show-cause notice issued in somewhat closer proximity to the coming into 
force of the Private Forests Act, or a “pipeJine notice” as Mr Nariman puts it? 

64. In the absence of any time period having been specified for deciding 
a show-cause notice issued under Section 35 of the Forest Act, it must be 

presumed that it must be decided within a reasonable time. Quite recenily, in 
Ramlila Maidan Incident, In re33 it was held: (SCC 9 Ramlila Maidan Incident, it was held: (SCC p. 95, para 229) 

“229. ... Itis a settled rule of law that wherever provision of a statute 
does not provide for a specific time, the same has to be done within a 
reasonable time. Again reasOuable time cannot have a fixed connotation. 

{t must depend upon the facts and circumstances of a given case.” 

65. Similarly, in Mansaram v. S.P. Pathak34 it was held: (SCC p. 136, 

para 12) 

“72. ... But when the power is conferred to effectuate a purpose, it 
has to be exercised in a reasonable manner. Exercise of power in a 

reasonable manner inheres the concept of its exercise within a reasonable 
time.” 

66. So also, in Santoshkumar Shivgonda Paiil v. Balasaheb Tukaram 

Shevate3> it was held: (SCC pp. 356-57, para 11) ~ 

“ZI. It seems to be fairly settled that if a statute does not prescribe 
the time-limit for exercise of revisional power, it does not mean that such 

power can be exercised ai any time; rather it should be exercised within a 

reasonable time. It is so because the law does not expect a settled thing to 
be. unsettled. after. a lone lanse of time. Where the legislature. does not GE MMSC UES BOT A ON Lapse OF ume. NETS Wis 2a -CORS 

provide for any length of time within which the power of revision is to be 

exercised by the authority, suo motu or otherwise, it is plain that exercise 
of such power within reasonable time is inherent therein.” 

7. According to the State, a show-cause notice was issued to Godrej in 
1957 (and assuming it was served) but no decision was taken thereon till 
1975, that is, for about 18 years. This is an unusually long period and 

undoubtedly much more than a reasonable time had elapsed for enabling the 
+ State to take a decision on the show-cause notice. Therefore, following the 

law laid down by this Court, the show-cause notice must, for all intents and 

purposes be treated as having become a dead letter and the seed planted by 
the State yielded nothing. 

68. The entire problem may also be looked at from the perspective of the 
citizen rather than only from the perspective of the State. No. citizen can 

33 (2012) 5 SCC 1, para 232 : (2012) 2 SCC (Civ) 820 : (2012) 2 SCC (Cri) 241 : (2012) 1 SCC 
(L&S) 810 

34 (1984} L SCC 125 
35 (2009) 9 SCC 352 : (2009) 3 SCC (Civ) 749 
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reasonably be told after almost half a century that he/she was issued a ° 

show-cause notice (which was probably not served) and based on the 
show-cause notice his/her Jand was declared a private forest about three 
decades ago and that it vests in the State. Is it not the responsibility of the 
State to ensure that its laws are implemented with reasonable dispatch and is 
it-not the duty of the State to appreciate that the statute books are not meant 
to be thrown at a cilizen whenever and wherever some official decides to do 
so? Basic principles of good governance must be followed by every member 
of the Executive branch of the State at all times keeping the interests of all 
citizens in mind as also the larger public interest. 

69. In our opinion, the failure of the State to take any decision on the 

show-cause notice for several decades (assuming it was served on Godre}) is 

indicative of its desire not to act on it. This opinion is fortified by a series of 
events that have taken place between 1957 and 2006, beginning with the 
consent decree of 8-1-1962 in Suit No. 413 of 1953 whereby the disputed 
land was recognised as not being forest land; permission to construct a large 
number of buildings (both residential and otherwise) as per the Development 

Plans of 1967 and then of 1991; exemptions granted by the competent 
authonty under the Urban Land (Ceiling and Regulation) Act, 1976 leading 
to Godrej making unhindered but permissible constructions; and finally, the 

absence of any attempt by the State. to take posscssion of the “forest land” 
under Section 5 of the Private Forests Act for a couple of decades. The 

subsequent event of the Stale moving an application in Godavarman virtually 
denying the existence of a private forest on the disputed land also indicates 
that the State had come to terms with reality and was grudgingly prepared to: 

accept that, even if the law permitted, it was now too late to remedy the 
situation. This view was emphatically reiterated by the Central Empowered 
Committee in its Report dated 13-7-2009. 

70. In its written submissions, the Bombay Environment Action Group 2 

has alleged collusion between Godrej and other. appellants--and-the State of - 
Maharashtra to defeat the purpose of the Private Forests Act. It is stated that 
puor to the said Act coming into force, the Secretary in the Revenue and 

Forests Department of the State Government had written to the Collector on 
27-8-1975 enclosing a copy of the said Act and informing that under Section 
5 thereof, the Range Forest Officers and the Divisional. Forest Officers will 
be authorised to take possession of the private furests from the landowners. It 

is stated that the letter was issued to enable the Collector to coordinate with 
the Divisional Forest Officers to ensure. that the large private Turests are taken ” 
over physically as early as possible. Subsequently, by another letter 
(variously described as dated 3-2-1977, 14-2-1977 and 3-2-1979) the 
Secretary in the Revenue and Forests Department advised the Conservator of 

Forests to go slow with the taking. over. of 

Thane, Kulaba-and-Ratnagini Districts?” 

71. It is difficult at this distant point of time to conclude, one way or the 

other, whether there was or was not any collusion (as alleged) or whether it 
was simply a case of poor governance by the State. The fact remains that 
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possession of the disputed land was not taken over or attempted to be taken 

over for decades and the issue was never raised when it should have been. To 

raisé it now after a lapse of so many decades is unfair to Godrej, the other 

appellants, the insututions, the State and the residents of the tenements that 

have been constructed in the meanwhile. 

72. Given this factual scenario, we agree that Section 2(f(iii) of the 

Private Forests Act is not intended to apply to notices that had passed. their 
shelf life and that only “pipeline notices’ issued in reasonably close 

proximity to the coming into force of the Private Forests Act were “‘live’’ and 
could be acted upon. 

73. In Hindustan Petroleum Corpn. Ltd. v. Darius Shapur Chenai*® this 
Court dealt with the provisions of the Land Acquisition Act and held that the 
legislation being an expropriatory legislation, it ought to be strictly construed 

since it deprives a person of his/her land. In this decision, reliance was placed 

on State of M.P. v. Vishnu Prasad Sharma?’ and Khub Chand y. State of 
Rajasthan38, The same rationale would apply to Section 2((iii) of the 
Private Forests Act since it seeks to take away, after a few decades, private 
land on the ostensible ground that it is a private forest. Section 2(f)(tit) of the 

Private Forests Act must not only be reasonably construed but also strictly so 

as not to discomfit a citizen and expropmiate his/her property. 

74. {he fact that the Private Forests Act repealed some sections of the 

Forest Act, particularly Sections 34-A and 35 thereof is also significant. 

Section 2(f\(iii) of the Private Forests Act is in a sense a saving clause for 

pipeline notices issued under Section 35(3) of the Forest Act but which could 

not, for want of adequate time be either withdrawn or culminate in the 

issuance of a regulatory or prohibitory final notification under Section 35(1) 

of the Forest Act, depending on the objections raised by the landowner. 

Looked at from any point of view, it does seem clear that Section 2(A(iii) of 
the Private Forests Act was intended to apply to “live” and not stale notices 

issued under Section 35(3) of the. Forest Act. 

Tite second question 

75. The next question is whether at all the unstated decision of the State 
to take over the so-called forest land can be successfully implemented. What 
the decision implies is the demolition, amongst others, of a large number of 

residential buildings, industrial buildings, commercial buildings, Bhabha 

Atomic Energy. Complex and Employees State Insurance Scheme Hospital 
and compulsorily rendering homeless thousands of families, some of whom 

may have invested considerable savings in the disputed lands. What it also 

implies is demolition of the municipal and other public infrastructure works 
already undertaken and in use, .clearing away the rubble and then planting 
trees and shrubs to “restore” the “forest” to an acceptable condition. 

36 (2005) 7 SCC 627 

37 AIR 1966 SC i593 : (1966) 3 SCR 557 

38 AIR 1967 SC 1074 : (1967) | SCR 120 
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According to the learned counsel for the State, this is easily achievable. But it 

is easier said than done. 

76. According to Bombay Environment Action Group a patent, incurable 
illegality has been committed and the natural consequences (demolition) 

must follow. Reliance was placed, inter alia, on K. Ramadas Shenoy v. Town 

Municipal Council, Udipi??, MJ. Builders (P) Ltd. v. Radhey Shyam Sahu*?, 
Pleasant Stay Hotel v. Palani Hills Conservation Council‘)! and Pratibha 

Coop. Housing Society Lid. v. State of Maharashtra to suggest that no party 

should be ullowed to take the benefit or advantage of their own wrong and a 

patent illegality cannot be cured. 

77. The broad principle laid down by this Court is not in doubt. An 
unauthorised construction, unless compoundable in law, must be razed. In 

question are the ci:cumstances leading to the application of the principle and 
the practical application of the principle. More often than not, the municipal 

authonties and builders conspiratorially join hands in violating the law but 
the victim js an innocent purchaser or investor who pays for the 

maladministration. In such a case, how is the victim to be compensated or is 
he or she expected to be the only loser? If the victim is to be compensated, 

who wili do so? These issues have not been discussed in the decisions cited 

by Bombay Environment Action Group. 

78. Insofar as the practical application of the principle is concerned, in 
Shenoy? permission was granted to convert a Kalyana Mantap-cum-Lecture 
Hall into a cinema hall. A reading of the decision suggests that no 

construction was made and it is not clear whether. any money was actually 
spent on the project. The question of compensation, therefore, did not arise. 

79. M.1. Builders*® was an extreme case in which partial.demolition was _ 
ordered since the agreement between the Lucknow Nagar Mahapalika and” 
the builder was not only unreasonable for the Mahapalika, but atrocious. In 
para 59 of the Report, this Court said: (SCC pp. 522-23) / 

“59. ... The agreement defies logic. It is outrageous. It crosses all 
limits of ‘rationality. The Mahapalika has certainly acted in a fatuous | 

manner in entering into such an agreement.” 

It was further held in para 71 of the Report that: (SCC p. 528) 

“71. ....The agreement smacks of arbitrariness, -unfairness and 

favouritism. The agreement was opposed to public policy. It was not in* 
the 

builder.” : 

80. Pleasant Stay Hotel*! was a case of deliberately flouting the law. The - 
Hotel was granted sanction for the construction of two floors but despite the 
rejection of its revised plan, it went ahead and constructed seven floors. This 

39 (1974) 2 SCC 506 

40 (1999) 6 SCC 464 

41 (1995) 6 SCC 127 

42 (1991) 3 SCC 341 |
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Court noted that, therefore, five floors had been constructed illegally and 

unauthorisedly. Under these circumstances, and subject to certain 

clanfications, the demolition order passed by the High Court was upheld. 

Payment of compensation in a case of knowingly and deliberately flouting 
the law does not arise. 

81. In Pratibha’? the eight unauthorised floors were constructed in clear 

and flagrant violation and disregard of the FS]. The demolition order had 

already attained finality in this Court and thereafter six of the unauthorised 

floors had been demolished and the seventh was partially demolished. ‘This 

Court found no justification to interfere with the demolitions. Again, the 
as caccea ag ag haat ca 

issue Of COMpensation Goes not arise in such a situation. 

82. The application of the principle laid down by this Court, therefore, 
denends on the independent facts found in a case. The remedy of demolition 
cannot be applied per se with a broad brush to all cases. The State also seems 

to have realised this and that is perhaps the reason why it moved the 

application that it did in Godavarman, 

$3. Looking at the issue from the point of view of the citizen and not 
only from the point of view of the State or a well-meaning pressure group, it 
does appear that even though the basic principle is that the buyer should 

beware and therefore if the appellants and the purchasers of tenements or 

commercial . establishments from the appellants ought to bear the 

consequences of unauthorised construction, the well-settled principle of 

caveat emptor would Ue applicable in normal circumstances and not in 
extraordinary circumstances as these appeals present, when a citizen is 

effectively led up the garden path for several decades by the State itself. The 

present appeals do not relate to a stray or a few instances of unauthorised 
constructions and, therefore, fall in a class of their own. In a case such as the 

present, if a citizen cannot trust the ‘State which...has given. statutory 
permissions and provided municipal facilities, whom should he or she trust? 

84. Assuming the disputed land was a private forest, the State remained 
completely inactive when construction was going on over acres and acres of 

land and of a very large number of buildings thereon and for a few decades. 

‘The State permitted the construction through the development plans and by 
granting exemption under the Urban Land (Ceiling and Regulation) Act, 
1976 and providing necessary infrastructure such as roads and sanitation on 
the disputed land and the surrounding area, When such a large-scale activity 

involving the State is being carned on over vast stretches of land exceeding a 
hundred acres, it is natural for a reasonable citizen to assume that whatever 

actions are being taken are in accordance with law otherwise the State would 
certainly step in te prevent such a massive and prolonged breach of the law. 

The silence of the State in all the appeals before us led the appellants and a 

large number of citizens to believe that there was no patent illegality in the 

constructions on the disputed land nor was there any legal risk in investing on 
the disputed land. Under these circumstances, for the State or Bombay 

42 Pratibha Coop. Housing Society Ltd. v. State of Maharashtra, (1991) 3 SCC 341 
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Environment Action Group to contend that only the citizen must bear the 

consequences of the unauthorised construction may not be appropmiate. It is 
the complete inaction of the State, rather its active consent that has resulted 

in several citizens being placed ina precarious position where they are now 
told that their investment is actually in unauthorised constructions which are 

liable to be demolished any time even after several decades. There is no 
reason why these citizens should be the only victims of such a fate and the 

State be held not responsible for this state of affairs; nor is there any reason 

why under such circumstances Uns Court should not come to the aid of 

victims of the culpable failure of the State to implement and enforce the law 
for several decades. 

85. In none of these cascs is there an allegation that the State has acted 

arbitranly or irrationally so as to voluntarily benefit any of the appellants. On 

the contrary, the facts sliuw that the appellants followed the due legal process 
in making the constructions that they did and all that can be said of the Statc 
is that its Rip Van Winkleism enabled the appellants to obtain valid 
permissions from various authorities, from time to time, to make 

constructions over a long duration. The appellants and individual citizens 
_ cannot be faulted or punished for that. 

86. These appeals raise larger issues of good administration ae 
governance and the State has, regrettably, come out in poor light in this 

regard. Jt is not necessary for us to say anything more on the subject except 
to conclude that even-if the State were to succeed on the legal issues before 
us, there is no way, on the facts and circumstances of these appeals, that it 
can reasonably put the clock back and ensure that none of the persons 
concemed in these appeals is prejudiced in any manner whatsoever. . 

Conclusion 

87. Accordingly, for the reasons given, all diese appeals are allowed and 
the impugned judgment and order!® of the Bombay High Court is set aside in 
all of them and the notices impugned in the writ petitions in the High Court 
are quashed. 

Orders in interlocutory applications 

Civil appeals arising out of SLPs (C) Nos. 25747- 48 of 2010 

88. Delay condoned. 

SLP (C) No. 34691 of 2011 
89. Permission to file the special leave petition is declined. However, the © 

petitioner is at liberty to take such appropriate action as is now permissible 
under the law. 

.. Civil appeals arising. out-of SLPs ¢C):Nos.-10677, 10760, 11509 and 11640.. 

of 2008 

90. Applications for Taplead meiiniexvention stand sewer) 

16 Oberoi Consens (P) Lid. v. State of Maharashtra, (2008) 3 Bom CR 408
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Civil appeals arising out of SLPs (C) Nos. 10760 and 11509 of 2008 

9}. Applications for modification of the order dated 5-5-2008"? in these 
appeals and the applications for directions in all other appeals are disposed of 
in terms of the judgment pronounced. 

  

(2014) 3 Supreme Court Cases 469 

(Record of Proceedings) 

(BEFORE AFTAB ALAM AND R.M. LopuHa, JJ.) 

GODREJ AND BOYCE MANUFACTURING 
COMPANY LIMITED AND ANOTHER ssa Petitioners; 

Versus 

STATE OF MAHARASHTRA AND OTHERS .. Respondents. 

SLPs (C) No. 10677 of 2008? with Nos. 10730, 10760, 11055, 11057, 
11393, 11398, 11401, 11509, 11622, 11634, 11640, 12408, 15791, 16470, 
21389, 24149 of 2008, 25747-48 of 2010, ... (CC No. 395 of 201), . 

(CC No. 526 of 2011) and WP (C) No. 240 of 2008, 
decided on February 9, 2011 

Environment Protection and Pollution Contrel — Forests — 

Maharashira Private Forests (Acquisition) Act, 1975 (29 of 1075) - 

S. 2(f)(iii) — Forest in respect of which notice “issued” under S. 3503), 
Forest Ast, 1927 before 1975 Act came into force — Applicability of, though 

notice not served upon landowner — Answered in the affirmative in 
Chintamani Gajanan Velkar, (2000) 3 SCC 143 — Correctness of, doubted — 
Directions for reconsideration of issue in question, passed — Matter 

referred to three-judge Bench — Constitution of India, Arts. 306-A and id4i 

Chintamani Capen Ve Wane v. state of Maharashtra, (2000) 3 SCC 143, referred to 

B-D/S2867/C 

Advocates who appeared in this case : 
B.S. Nariman, R.F. Nariman, Ranjit Kumar, P.K. Samdani, Sunil Gupta, S. Ravishankar 

Prasad and C.U. Singh, Senior Advocates (Jai Munim, Ms Madhavi Divan, Ajay 
Bhargava, Ms Vanita Bhargava, Nitin Mishra (for M/s Khaitan & Co.), Ashok Kr 
Gupta J, E.C. Agrawala, Rakesh K. Sharma, Ms Sujata Kurdukar, Shailesh G. 
Mahimtura, Vinay Bandiwdekar, Amit Mehta, Jatin Zaveri, Kartikeya Desai, Hetu 

Arora, Joseph Pookkatt, Bhardwaj S. Iyengar, Prashant Kumar (for M/s AP & J 
oo Nar Hari Singh, Vikas Mehta, Sanjib Sen, Shishir Deshpande and Amit 
Yadav, Adv yocates} for the Petit: ioners; YaGay, é ocate. 

  
43 Godrej & Boyce Mfg. Co. Ltd. y. State of Maharashtra, SLP (C) No. 10677 of 

2008, order dated 5-5-2008 (SC), wherein it-was directed: 

“Issue notice. Status quo as on today shall be maintained. In this disputed 
ac which alleged to be forest land, there shall not be any. further construction 
by the petitioners. The petitioners shall not create any third party nights 
hereinafter. The-respondent shall not-take any further action ull the next date of 

hearing i.e. 22-8-2008. List on 22-8-2008.” 
; From the Judgment and Order dated 24-3-2008 in WP No. 2196 of 2006 of the High Court of 

Bombay 
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i15(6) gy ALL MR 
iAIR g 26. The Appellate Court shall 
ihas onsider the review petition filed by the 
/ eptlitioner afresh on its own merits, in 
le : ccordance with law and after hearing all the ibey, 
istice 

f the 
a] the dispute raised by the disputants cannot 
be split into two so as to hold that one part 
of the dispute is maintainable against a 
particular respondent and one part of the 
dispute is rendered untenable as against 
another respondent, 

h the 
ltaken 

wided & 

iverse | 
to be ¥ ; 
swrito:s shall be gone into by the Appellate 
tter of 4 Courl. Needless to state, all the parties 
not be # concernéd shall be heard in the matter. 

+ 27. It is expected that the 

ferably within a period of six months-from. 
j day. Rule is accordingly made partly absoltite 
inthe above terms. ( 

Ordered accordingly. 

  

2015(6) ALT, MR 599 
© would niT11e HIGH COURI UF JUDICATURE AT 

a BOMBAY 

: de V. M. KANADE & 
4 B.P. COLABAWALLA, JJ. 

Ozone Land Agro Private Limited 
Vs. 

State of Maharashtra & Ors. 

Writ Petition (L) No.922 of 2015. 
18th June, 2015. 

supra). 4 DARIUS KHAMBATTA, Sr. alongwith Mr. 
ove, thisgisPl CHINOY, Sr., Mr. PK. DHAKEPHALKAR, 
G 17-04gbalongwith Mr. KARTIKEYA DESAI alongwith 

fc PRASHANT KAMBLE, Mr. Jagdish Reddy i/ 
HQEKARTIKEYA & ASSOCIATES, Advs. for the 

fait JS. SALUJA, Adv. for the Respondents/ 
Aiete 

Ozone Land Agro Private Limited Vs. State of Maharashtra 

 Mopellate Court shall decide review petition No.” of 1998 as expeditiously a8 possible and filed alternate remedy of appeal as directed 
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(A) Maharashtra Private Forests 
(Acquisition) Act (1975), S.2 (N(iii) — Forest 
Act (1927), $.35(3).— Deemed forest — 
Mutation entries, on basis of notice issued 
u/S.35(3) — Challenge — Notices were issued 
sometimes in 1950 — No proof of service — 
In affidavit-in-reply, respondent Govt. no 
where stated about service of said notice 
served on owners of land —As held by Apex 
Court in 2015(2) ALL MR 921 (S.C.), mere 
issuance uf notice is not sufficient for 
declaration of deemed forest — Hence, 
mutation entries, not sustainable. 

2015(2) ALL MR 921 (S.C.), 2015 (3) ALL 
MR 781 Foll. (Paras 11, 12) 
(B) Constitution of India, Art.226 — Writ 
petition — Alternate remedy — Petitioner 

by writ court — However, after such 
direction, position of law settled by Division 
Bench — Held, in view of peculiar facts, 
petitioners again have a right to approach 
writ court to seek appropriate remedy. 

(Paras 15, 16) 

CASES CITED: PARA 
Godrej aud Boyce Manutacturing Company 
Limited and Anr. Vs. State of Maharashtra and 
Ors., 2015(2) ALL MR 921 (S.C.) : (2014) 3 
SCC 480 cc sccadttnsceeeeancyes 9, $0; 12. 13:15, 16 
Satelite Developers Limited & Anr Vs. State of 
Maharashtra and Ors., 2015(3) ALL MR 78] 

10,12; 15 
Chintamani Gajanan Velkar Vs. State of 
Maharashtra and Ors., 2000(2) ALL MR S71 
(S.C.) : (2000) 3 SCC 143 voececcecececsceee: 13 

V.M. KANADE, J. +: Heard. 

Dis Rule. Rule is made returnable 
forthwith. Respondents waive service. By 
consent of the parties, Petition is taken up for 
final hearing. , ; 

3. By this Petition which is filed 
under.Article 226 of the Constitution of India, 
Petitioners are seeking an appropriate writ, order 

2015(6) ALL MR - Dec.
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and direction for setting aside the impugned 

Mutation Entry Nos. 162 and 186 in respect of 
the land admeasuring 323.75 hectares bearing 

Survey No.229, New Gut No.3 situated in 

Revenue Village Mormarewadi [Karanjgaon]} 

Taluka Mawal, District Pune, more particularly 
described in the Schedule annexed to the 

Petition at Exhibit-A. 

4. The short questions which fall 
for consideration before this Court are : 

(i) whether issuance of notice under 

seutiun 35(3) of the Indian Fusest Act, 1927 

alone is sufficient compliance for the said 

land being declared asa deemed forest 

within the meaning of section 2(f)(iii) of 
the Maharashtra Private Forests 

(Acquisition) Act, 1975? 

(ii) whether Mutation Entries which have 

been made can be sustained in view of the 

judgment of the Apex Court in Godrej and 

Boyce Manufacturing Company Limited and 

another vs. State of Maharashtra and 
others, (2014) 3 SCC 430 and the judgment 

and order passed by. this Court in Satelite 
Developers Limited & Anr vs. State of 

Maharashtra and Ors., 2015(3)ALLMR 781? 
5. Brief facts which are relevant 

for the purpose of deciding this Petition are 
that one Gajanan Vishwanath Karve and 

members of his family were owners of the said 
land. It appears that the Petitioners entered into | 

development agreement and/or Deeds of 

Conveyance with the said Karves and Power 
of Attorney was also given by the said Karves 
to the Petitioners. The Petitioners, after making 

inquiry, came to know that this land was 
declared as forest by the government authorities 

and therefore filed Writ Petition in this Court 
being Writ Petition No.283 of 2009, challenging 
the said Mutation Entries. 

6. Division Bench of this Court, 

however, held that the Petitioners have raised 

disputed question of facts and therefore directed 

the Petitioners to exhaust the alternative remedy 

which was available to them of challenging the 

2015(6) ALL MR - Dec. 
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said Entries before the Sub-Divisional Officer, ge ALL 

Taluka Mawal. 5 55, 6 

Ts Petitioners, being aggrieved by: : 
the said judgment and order passed by this 

Court dated 18/2/2010 in Writ Petition No.283 
of 2009, filed Special Leave Petition (Civil): 
No. 19347 of 20/0 in the Apex Court. However, 4 

the said SLP was allowed to be withdrawn wit 

liberty to approach the appropriate forum i 

accordance wilh law. 

8. Petitioners accordingly file 

an appcal being RTS/733/2012 before the Sub- 

Divisional Officer, Taluka Mawal. Despite th 

several applications being made by th 

Petitioners, said appeal was not expeditiously 

disposed of and is still pending. 

9. In the meantime, the Apex 

Court in Godrej and Boyce Manufacturing 

Company Limited and another vs. State o 

Maharashtra and others, (2014) 3 SCC 430 

: (2015(2) ALL MR 921 (S.C.)] where a similar 

issue was raised, by its judgment and order 

dated 30/01/2014 in terms held that mere 

issuance of notice under section 35(3) of the 
Indian Forests Act, 1927 was not sufficient and 

that the procedure which was required to be 

followed under the said section had to be: 

followed and it would have to be established 

that the said notice had been served on the; 

owners of the said land. It therefore held t 

the issuance of notices contemplated under 

section 2(f)(iii) were live notices or pipeli 

notices. The Apex Court held that under the 

amended Section 35(4), the period of existence 

of such notices was limited to six months$ 

which was later on increased to one year.T 

Apex Court observed that in order to save su 

live notices or pipeline notices, section 2(f(i 

was inserted. Jt further held that therefore merey 

issuance of notice was not sufficient and it ha 

to be established that these notices had bee 

sent and procedure under Section 35(3) ha 

been followed. 

The Apex Court in Gadrej and Baye 

Manufacturing Company Limited, [2015(); 
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Officer, @ ALL MR 921 (S.C.)J (supra) in paras 1,254, 
@ °S,61, 62, 63, 72, 74 has observed as under:- 

“1. Leave granted. The Principal question 
for consideration is whether the mere 
issuance of a notice under the provisions 
of Section 35(3) of the Forest Act, 1927 is 
sufficient for any land being declared a 
“private forest” within the meaning of that 
expression as defined in Section 2(A(iii) of 
the Maharashtra Private lorests 
(Aoquisition) Aut, 1975. In our opinion, the 
question must be answered in the negative. 
Connected therewith is the question whether 
the word “issued” in Section 2(f)(iii) of the 
Maharashtra Private Forests Acquisition 
Act, 1975 read with Section 35 of the Forest 
Act, 1927 must be given a literal 
interpretation or a broad meaning. In our 
opinion the word must be given a broad 

3} meaning in the surrounding context in 
} which it is used. A tertiary question that 
4 arises is, assuming the disputed lands are 

forest lands; can the State be allowed to 
q demolish the massive constructions made 
4 thereon over the last half a century? Given 
4 the facts and circumstances of these 

appeals, our answer to this question is alsu 
a inthe negative.” ncaa 

“94. Applying the law laid down by this 
Court on interpretation, in the context of 

4 these appeals, we may be missing the wood 
4 - (or the trees ifa literal meaning is given to 

7 the word “issued”. To avoid this, it is 
necessary to also appreciate the scheme of 
Section 35 of the Forest Act since that 

ig; scheme needs to be kept in mind while 
4. considering “issued” in Section 2(f) (iii) of 

the Private Forests Act.” 

“95. A notice under Section 35(3) of the 
Forest Act is intended to give an opportunity 
tothe owner of forest to show cause why, 
inter alia, a regulatory or a prohibitory 
measure be not made in respect of that 

; forest. It is important to note that such a 
nd Boyce: notice presupposes the existence of a forest. 

iq: The owner of the forest is expected to file 

drum in 4 

sly filed 
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objections within a reasonable time as 
specified in the notice and is also given an 
opportunity to lead evidence in support of 
the objections. After these basic 
requirements are met, the owner of the 
forest is entitled to a hearing on the 
objections. This entire procedure obviously 
cannot be followed by the State and the 
owner of the forest unless the owner is 
served wilh (he notice. Theretore, service. 

ot a notice issued under Section 34(3) of 
the Furest Act is inberent in the very 
language used in the provision and the very 
purpose of the provision.” 

“61. It is true, as observed above, that a 
word has to be construed in the context in 
which it is used in a statute. By making a 
reference in Section 2(f)(iii) of the Private 
Forests Act to “issue” in Section 35 of the 
Forest Act, it is clear that the word is 
dressed in borrowed robes. Once that is 
appreciated (and it was unfortunately 
overlooked in Chintamani [Chintamani 
Gajanan Velkar vs. State of Maharashtra, 
(2000) 3 SCC 143)) then it is quite clear 
that “issued” in Section 2(Q(iii) of the 
Private Korests Act must include service of 
the show-cause notice as postulated in 
Section 35 of the Forest Act.” 

“62. We have no option, under these 
circumstances, but to hold that to this 
extent, Chintamani [Chintamani Gajanan 
Velkar vs. State of Maharashtra, (2000) 3 
SCC 143] was incorrectly decided and it is 
overruled to this extent. We may add that in 
Chintamani [Chintamani Gajanan Velkar vs. 
State of Maharashtra, (2000) 3 SCC 143}) 
the Jand in question was factually held to be 
a private forest and therefore the subsequent 
discussion was not at all necessary.” 

“63. Assuming that the word “issued” as 
occurring in Section 2(f)(iii) of the Private 
Forests Act must be literally and strictly 
construed, can it be seriously argued that it 
also bas reference to a show-cause notice 
issued under Sections 35(3) of the Forest 

2015(6) ALL MR - Dec.

301



302



  

  

602 

Act at any given time (say in 1927 or in 

1957)? Or would it be more reasonable ta 

hold that it has reference to a show-causc 

notice issued in somewhat closer proximity 

to the coming into force of the Private 

Forests Act, or a “pipeline notice” as Mr. 

Narinman puts it?” 

“72. Given this factual scenario, we agree 

that Section 2(f)(iii) of the Private Forests 
Act is not intended to apply to notices that 

had passed their shelf life and that only 

“pipeline notices” issued in reasonably close 

proximity to the coming into force of the 

Private Forests Act were “live” and could 

be acted upon.” 

“74. The fact that the Private Forests Act 

repealed some sections of the Forest Act, 

particularly Sections 34-A and 35 thereof is 

also significant. Section 2(f)(iii) of the 

Private Forests Act is in a sense a saving 

clause for pipeline notices issued under 

Section 35(3) of the Forest Act but which 

could not, for. want of adequate time be 

either withdrawn or culminate in the 

issuance ofa regulatory or prohibitory final 

notification under Section 35(1) of the 

Forest Aét, depending on the objections 
raised by the landowner. Looked at from 

any point of view, it does scem clear that 

Section 2(f)(iii) of the Private Forests Act 

was intended to apply to “live” and not stale 

notices issued under Section 35(3) of the 

Forest Act.” 

10. Thereafter, Division Bench of 

this Court in Satelite Developers Limited & 

Anr vs. State of Maharashtra and Ors., 

2015(3) ALL MR 781 where also the similar 

issue was involved, following the judgment of 

the Apex Court in Godrej and Boyce 

Manufacturing Company Limited, (2015(2) 

ALL MR 921 (S.C.)] (supra), also held that 

notices which were issued in 50’s and 60’s and 

which were not served had ceased to have any 

effect and such-notices could not be covered 

under Section 2(f)(iii) and therefore came to 

2015(6) ALL MR - Dec. 
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the conclusion that the land did not vest inthe # 
Government and did nol become deemed forest 

mercly on issuance of notice under Section } 

35(3) of the said Act. : 

This Court in Satelite Developers Limited | 

& Anr vs. State of Maharashtra and Ors., j 

2015(3) ALL MR 781 has observed in paras 

10 and 11 as under:- . a 

“10. We are of the view that ratio of the & 
said judgment would squarely apply to the : : 

facts of the present case. Therefore, merely 

because entries are made in the revenue 

records in 2006 pursuant to the directions 

given by this Court in PIL that by itself 
would not vest these lands in the State % 

Government since, admittedly, no further ¥. 

proceedings as contemplated under sections 

35(3), 35(4) and 35(5) were initiated. As 3. 

observed by the Apex court, since the # 

notices which were issued under section‘ 
35(3) had limited shelf life, merely because: 

the notices were issued in 1956 issuance of: 
these notices by itself would not vest thes 

lands in the State Government nor thes 

lands would be deemed to be the forest 

lands. We have, therefore, no hesitation ing 

coming to the conclusion that the~issu 
involved in this case is no loner resintegra' 

and is squarely covered by the judgment 
the Apex Court in Godrej and Boyce 

Manufacturing Company Limited, (2014)3: 

SCC 430 (supra).” 

“V1. For the aforesaid reasons, the entires 

made in the revenue record by the revenue 

authorities on the basis of noNces which 

were issued under section 35(3) of t 

Indian Forest Act are set aside. It is clarifi 

that though these notices were issued und 

section 35(3) since there being no fina 

Notification issued under section 35(1}§ 

provisions of section 2(f)(ii) and 2(f)(iii) of 

the Maharashtra Private Forests 

(Acquisition) Act, 1975 would not apply tes 
the facts of the present case and these lan 

therefore, would not be deemed to be tht 
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forest lands, unless the procedure prescribed 

under the Act is followed which, admittedly, 

has not been followed in this case. It has to 

be remembered that the State has a right to 

acquire the land or declare that the land 

vests in the State Government. Such aright 

can be exercised only after the procedure. 

which is prescribed under the Act is 

followed. It is no doubt true that the question 

of environment is a burning issue and has 

to be taken into consideration. However, at 

the same time, rights of the citizens cannot 

be taken away withont following the duc 
process of law. In the present case, after 

1956, no steps have been taken by the State 

Government and, therefore, we are of the 

view that citizens cannot be deprived of the 

rights in respect of the property owned by 

them.” 

ll. In the present case also, the 

‘because “facts are almost identical. Notices under section 

uance of -4.35(3) had been issued sometime in 50’s. There 

est thuse @ sno proof of service. In the A ffidavit-in-reply 

cor these ‘4 which has been filed by Respondent No.5 — 

4 Conservator of Forest, it has been in terms ie forest @ 
itation in @ stated in various paragraphs that notices have 

the: issue—:been issued but nowhere it is stated that the 

esintegra @ notices have been served on the owners of the 
og land. 

) the 

brest 

ction 

hited 
Ors., 
paras 

ofthe @ 

tothe ¥ 
herely @ 

venue ; 

sctions 3 

y itself 

s State # 

further 2 
iections ‘4 

: 12. Respondents have relied on 

‘4 the Entries made in what is called ‘Golden 

: 4 Register’ in support of their contention that the 

xe entires 3 Notices have been issued. However in view of 

2 revenue 4 thejudgment of the Apex Court in Godrej and 

-es which 4 Boyce Manufacturing Company Limited, 

3) of the 4 01S(2) ALL MR 921 (S.C.)} (supra) and of 

sclarified this Court in Satelite Developers Limited 

ued under 4 (supra), mere issuance of notice is not sufficient 

s no final- and therefore merely by issuance of notice, the 

on 35(1), 4 andcould not be said to be deemed forest under 
2(H (iii) of f Section 2(f)(iii). 

. Forests J 13. The Apex Court in its 
ot apply tog judgment in Godrej and Boyce Manufacturing 

hese lands, Company Limited, {2015(2) ALL MR 921 

Ad to be the 6:C.)] (supra) while overruling the judgment 
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in Chintamani Gajanan Velkar vs State of 

Maharashtra and Others, (2000) 3SCC 143 

: (2000(2) ALLMR 571 (S.C.)] has observed 
that this fine distinction which existed on proper 

reading and analysis of Section 35 was lost sight 
of by the Bombay High Court and the Apex 

Court in its earlier judgment in Chintamani, 

{2000(2) ALL MR $71 (S.C.)] (supra) 
14. This being the legal position, 

when the matter was filed before this Court, 

the issue which has now been scttlcd was not 

settled and, therefore, Division Bench of this 
Court relegated the Petitioners to exhaust the 

alternative remedy of filing the appeal before 

the Sub-Divisional Officer since the question 
whether notice was issued or not was a disputed 

question of fact. 

IS. After the judgment was 

delivered in Godrej and Boyce Manufacturing 

Company Limited, ]2015(2) ALL MR 921 

(S.C.)] (supra) by the Apex Court -and in 

Satelite Developers Limited (supra) by this 

Court, Petitioncrs have now approached this 

Court again, in view of the settled position in 
taw which position is'scttled after the Division 

Bench of this Court had directed the Petitioners 
to file an appeal. It is, therefore, rightly 

submitted by the learned Senior Counsel 
appearing on behalf of the Petitioners that in 

view of the settled position in law which was 

settled after the appeal was filed before the Sub- 
Divisional Officer, Petitioners, again, have a 

right to approach this Court and seek an 

appropriate order and.direction for quashing 

the said Mutation Entries. The learned Senior 

Counsel appearing on behalf of the Petitioners, 

in our view, has rightly submitted that in view 

of the stand which has been now taken by the 

State Government in their affidavit-in-reply, it 

appears that despite the judgment of the Apex 

Court in Godrej and Boyce Manufacturing 
Company Limited, |2015(2) ALL MIR 921 

(S.C.)] (supra) and of this Court in Satelite 
Developers Limited (supra), State is stil] 

sticking to their old stand and, therefore, no 

fruitful purpose would be served in pursuing 

2015(6) ALL MR - Dec.
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the appeal which is pending before the Sub- 

Divisional Officer. © 

16. We find considerable force in 

the submissions made by the learned Senior 

Counsel appearing on behalf of the Petitioners. 

Normally, in such cases, when the Petitioners 

had approached this Court and this Court had 

relegated the Petitioners to exhaust the 

alternative remedy, this Court would not have 

entertained the Petition again and would have 

asked the Petitioners to exhaust that remedy 

first as per the directions which were given in 
the judgment of this Court dated 18/02/2010 

passed in Writ Petition No.283 of 2009. 

However, in the peculiar facts and 

circumstances of this case and more particularly 

in view of the judgment of the Apex Court in 

Godrej and Boyce Manufacturing Company 

Limited, (2015(2) ALL MR 921 (S.C.)] 

(supra) which has finally settled the issue, we 

find that it would be futile to again ask the 

Petitioners to go back to the Sub-Divisional 
Officer, who, apparently, in view of the affidavit- 
in-reply filed by the Respondents, would 

continue to take the same stand. We are of the 
view that, normally, State is expected to take a 

fair and reasonable stand.and.follow-the law 

which is laid down by the Apex Court which is 

binding on all the parties in the country. 
However, we are surprised by the fact that 

saine sland which was earlier taken in 

Chintamani is continued to be taken here in the 

reply filed by the Respondents to this Petition. 

17. Both the questions in para 4 
above are accordingly answered in the negative. 

18. In the facts and 
circumstances of this case, therefore, we are 

inclined to entertain this Petition and pass the 

orders which are claimed by the Petitioners in 

- terms of prayer clause (a) of the Petition. 

Petition is allowed in terms of prayer clause 

(a) of the Petition. Rule is made absolute 

accordingly. 

Petition allowed. 

2015(6) ALL MR - Dec. 
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(A) Maharashtra Court Fees Act (1959), S.18 
— Ceiling of maximum court fees — In case # 

of multiple plaintiffs filing common suit- 

Whether, S.18 of Maharashtra Court Fees & 
Act is applicable — Determination — 8 
different plaintiffs filed defamation suit 
against defendants, claiming independent #@ 
decrees of Rs.1 crore each — If plaintiffs 
were to file individual suits, tofal fees 

payable by plaintiffs would be around 
Rs.10,64,840/-.~—. However, plaintiffs 

collectively have paid court fees only of Rs3 
lacs — Even if act of defendants is common 

against each plaintiff, each plaintiff would 
have to establish his case by individually 

leading evidence as if individual suit is filed 
by each — S.18 applicable — Thus, even by 

filing suit with joinder of parties, plaintiffs 
are liable to pay court fees Rs.10,65,840/-. : 

1995 (2) Mh.LJ 198, AIR (37) 195: Nagpur: 

189,3 ALL 108 (F.B.), AIR 1971 Kerala 183; 
Disting. (Paras 11, 14, 15, 16) 

(B) Maharashtra Court Fees Act (1959), S 
— Chamber summons — Delay of 7 years 

Although order directing Taxing Maste 
Prothonotary to serve copy of report o 

parties, was passed on 27th July 2007, sam ‘ 

was served only on 17th July 2014—Applicant’3 
cannot be blamed, for delay — Chambe 

summons, not barred. (Para7
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earnest money even in cases where the 
submission and receipt of bids is itself subject 
ta the condition that in the event of a withdrawal 
of the bid the earnest money. stand forfeited. 
Inasmuch as the High Court remained totally 
oblivious of the true legal position while 
directing refund of the earnest money, it 
committed an error. / 

14. In the result this appeal 
succeeds and is, hereby, allowed. The order 
passed hy the High Court is set aside and Writ 
Petition No.9620 (MB) of 2013 dismissed but 
withvul any order as to costs. 

Appeal allowed. 

2015(2) ALT. MR 921 (S.C.) 

(SUPREME COURT) 

V. GOPALA GOWDA & 

R. BANUMATHI, JJ. 

Godrej & Bo yee Manufacturing Co. Ltd. 

Vs. 

State of Maharashtra & Ors. 

    

CivilA ppeal No.1086 of 2015. 

21st January, 2035. 

Mr. SIDDHARTH BHATNAGAR, Mr. SIDHARTH 
MOHAN, Mr. R \HUI. ARYA, Mr. T. MAHIPAL, 
Advs. for Appella-.i. : ; 
Mr. ANIRUDDHA P. MAYEE, Mr. S. 
SUKUMARAN, Mr. ANAND SUKUMAR, Mr: 
BHUPESH KUMAR PATHAK, Ms.. MEERA 

- MATHUR, Advs. for Respondents. 

Maharashtra Regional and Town Planning 
Act (1966), Ss.127, 371) ~ Reservation of 
land — Lapsing of — Reservation of Jand of 
appellant for Railway use — Railways not 
interested in proposed acquisition of land 
for which it‘was'resetved “iState-Gevt 

* intending to modify the same for 
Development Plan Road after expiry of 10 
years and 6 months—Notice period was over 
— Held, reservation has lapsed and it 
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ensured to the henefit of the appellant and 

notification issued by State Govt. is liable 

to be set aside and quashed. 

2007 ALLSCR 2232 Rel. on. 
(Paras 16, 17) 

CASES CITED: PARA 

_ Prakash R. Gupta Vs. onavala Municipal 

Council & Ors., 2009 ALL SCR 728 : (2009) | 

SCO SIM simescnsosncsrescanparmnnyuomnwuares 12 

Shrirampur Municipal Council, Shrirampur Vs 

Satyabhamabai Bhimaji Dawkher & Ors., 

2013(3) ALL MR 477 (S.C.) : (2013) 5 SCC 

628 sss anni Ds ccaahaige eran Mviivecener eae 16 

Girnar-Traders (2) Vs. State of Maharashtra, 

Municipal Corpn. of Greater Bombay Vs. 

Hakimwadi Tenants’ Asson., (1988) Supp SCC 

DD -vnansaneconrany Sec URIS Uc ncananneewagsvacseavenancten 16 

Girnar Traders (3) Vs. State of Maharashtra, 

2011 ALLSCR 176: (2011) 3 SCC} ........ 16° 

V. GOPALAGOWDA, J. :- Leave granted. 

2. The appellant whose land 

bearing CTS Nos. 31(pt), 7 (pt), 70 to 78, 

80(pt) and 81, measuring 2188 sq. mtrs. at 

Wikhroli were reserved in the Development Plan 

‘In the year 1991 for acquisition by the Ministry 

of Railways for laying additional railway tracks 

between “Thane and Kurla”, has qtiestioned the 

correctness of the notification dated 5.8.2008 

issued by the Urban Deveiopment Department 
~ of the respondent No. 1-State Government 
under Section 37(1) of the Maharashtra 

Regional Town Planning Act (for short “the 
MRTP Act”). proposing the modification in the 

Development Plan deleting the reservation of 
land in question from Railway reservation and 

adding reservation for Development Plan Road, 

.-before the High Court of Bombay questioning.» : ~ 
the power of the State Government regarding 

the proposed modification in the Development 

Plan after the period of 10 years specified under 

Section 127 of the MRTP Act, was expired and 

201S(2) ALL MR - A 
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the State Government has failed lo take steps 

for acquisition of the land involved in these 

proceedings reserved far the purpose of laying 

additional railway tracks between “Thane and 
Kurla®, which was not interfered with by the 

High Court by recording its reasons in the 

impugned order dated 12.12.2011, passed in 
the Writ Petition No. 2274 of 2011, is under 
challenge in these proceedings, urging various 

legal contentions. 

3. The brief facts of the case are 
as under:- 

In the year 1991, appeliant’s land in 
question were reserved under the Sanctioned 

Development Plan of Greater Mumbai. for 

acquisition of respondent No.2 herein — Union 

of India, Ministry of Railways for laying down 

additional Railway tracks between “Thane and 
Kurla”, 

No steps were taken by the concerned 
authorities despite passing of 10 years period 

as contemplated under Section !27 of the 
MRTP Act to acquire the reserved land of the 

appellant. The appellant has issued the purchase 

notice under the said Section on 04.09.2002 to 

the respondent No.2 - Ministry of Railways 

stating that if, the Ministry of Railways is in 

need of the iand in guestion, the same may be. 

acquired by them, and if the same is not 

required, a clarification to that effect may be 
issued, 

4. After issuance of the said 

otice, the period of 6 months as prescribed 

under Section 127 of the MRTP Act, was 

expired on 3.3.2003, thus, the reservation of 

the land in question was deemed to be released. 

5: Having got no reply from 

respondent No. 2, the appellant again wrote a 

letter dated 2.10.2004 to respondent No.! for 

dé-reservation of the land if the same is not 

required by them. 

6. Oat.tl 2004, t the —e 

No: 2 - iainiatey of Railways informed-the 

Urban Development Department of State that 
there was no proposal for acquisition of 
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reserved land for railway development works 

in the Railways in the near future. 

qi The appellant, on 5.1.2005, 

wrote to the Urban Development Deparunent 

of the State Government requesting for suitable 

steps in view of clarification letter dated 

1.11.2004 issued by respondent No. 2 and 

requested it for expediting the process of 
deleting the reservation of the land in question, 

8. The Urban Development 

Department of the State Government has issued 

the notification on 24.5.2006 under Section 

37(1) of the MRTP Act, proposi e 
modification to the Development Plan by 

deleting “Railway reservation” and adding 

“Reservation for DP Road’. The land which 

was reserved earlier in the Development Plan 

for railway line, the period of 10 years and 6 
months after issuing notice was lapsed. now 

proposed to be reserved for Development Plan 

Road. The same was foliowed by another 

notification issued by the State Government 

under Section 37(1) of the MRTP Act dated 

5.8.2008 for modification of the land deleting 

from the Railway reservation and reserving the 
same for Development Plan Road. 

  

9. Being aggrieved by the said 

notification dated. 5.2.2008 Df 

modification of reservation of the ind in 

question frorn the Railway line to Development 

Plan Road; the appellant approached the High 

Court by filing Writ Petition No. 2274 of 2011 
chailenging the correctness of the said 

notification by placing strong reliance upon 

Section 127 of the MRTP Act, contending that 

the proposed modification by the Urban 

Development Department is impermissible in 

law as the State Government has no power to 
do so. 

pes: 

id. The High Court vide its order 

dated 12.12.2011 dismissed the writ petition 

by holding that the action: of the State 

Government is only proposed modification and 
therefore, the wt Eaiiion cannot be entertained 

at this-stage. However, the High Court has given 

ei
xe
si
es
te
oa
 

   

310



          

ALL MR Godrej & Boyce Manufacturing Co. Lid. Vs. State of Maharashtra 923 

liberty to the appellant to raise objections before 

- the Urban Development Department of the State 

Government regarding the proposed 

modification. Further, it is observed by the High 

Court in the impugned order that the impugned 

notification-was issued in the month of August, 
2008, whereas the appellant has filed the 

petition in the month of August, 2009. In the 
absence of explanation by the appellant for filing - 

a petition about one year after the issuance of 

impugned notification, therefore, the writ 

petition was also rejected on this ground. 
Hence, the civil appeal is filed by theappellant. 

urging various grounds. 

i. Mr. Shyam pivani, he leaned 

senior counsel appearing on behalf of the 

appellant placed strong reliance upon. the 
provision of Section 127 of the MRTP Act, in 

support of his legal contention that the land of 

the appellant involved in this case was reserved 

for the Development Plan by the State 

Government for acquisition by the Ministry of 

Railways for laying additional Railway tracks 

between “Thane and Kurla”, which period of 
10 years was expired long back and therefore, 

the proposed action to de-reserve and modify 
the same for the abovesaid ‘purpose is not 

permissible in law. 

12. It was further. contented by. 
the learned senior counsel that in view of the 

Jaw laid down in Prakash R. Gupta v. 

Lonavala Municipal Council and Ors., (2009) - 
1 SCC 514: [2009 ALL SCR 728], the land 

_ should have been acquired within 10 years from . 
«the date of sanctioned development plan. No. 

proceeding for acquisition of the reserved land 

was commenced by the State Goverment and 
Railway department within the said period under 

Section 127 ofthe MRTP Act. The land involved 
in these proceedings having not been acquired 

by the respondents within stipulated time of 10 

‘years, the reservation ‘of the land-for the 

purpose of railway under the provision of 

Section 127 of the MRTP Act has lapsed long 
back and hence the same stands released from 

reservation in favour of the appellant. 

13; The learned senior counsel 

also contended that the High Court should have 

seen that once the right of the appellant under 

Section 127 of the MRTP Act, is accrued in 

favour of the appellant, any proposed 

modification of the plan in exercise of power 

by the State Government under Section 37 of 

_ the MRTP Act, should not be allowed to render 

the right of the appellant under Section 127 of 

the MRTP Actas otiose. 

14. On the contrary, Mr. Tt.)”. 

Bhatt, the. learned senior counsel on behald of 

the respondents sought to justify the impugned 

notification contending that the Stat 
Government is empowered to modify the 

Development Plan by deleting the earlier 

purpose for which the land was reserved, and 

can be moditied for Development Pian Koad. 

The said action is only proposed one and 

therefore, the appellant cannot have any 

grievance at this stage and can raise objections 

to the impugned notification before the State 

Government, the same will be examined it and 

take appropriate decision in the matter. 

Therefore, he submits that the impugned order 

is not vitiated either on account of erroneous 

_ reasoning or error in law and the same need 

not be interfered with by this Court in exercise 

of its appellate jurisdiction in this appeal. 

15. Having heard the learned 

senior counsel on behalf of both the parties and 

with reference to the abovesaid rival factual 

and legal-contentions, we have carefully 

“examined the same keeping in view. the 

undisputed facts involved in this case. [tis an 
undisputed fact that the respondent No. | has 

rescrved the land in question for the 

Development Plan under the provisions of 

Section 127 of the MRTP Act for the acquisition 
of the land in favour of Ministry of Railways 

* for laying: additional -railway track betweén= = 

“Thane and Kurla”. It would be apposite to 

extract Section 127 of the MRTP Act for better 

appreciation of the claim of the parties, which 

Gals with lapsing of reservation:- 
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“127. Lapsing of reservations-Ifany land 
reserved. allotted or designated for any 
purpose specilied in any plan under this Act 
iS not acquired by agreement within ten 
years from the date on which a final 
Regional plan, or final Development plan 
comes into force or if proceedings for the 
acquisition of such land under this Act or 

oe es Acquisition Act, 1894, are 
not comménced within such period, the 
Owner or any person interested in the land 

May serve notice on the Planning Authority, 
Development Authority or as the case may 
be, Appropriate Authority to that effect: and 
if within six months from the date of the 
service of such notice, the land is not 
acquired or no steps as aforesaid are 
commenced for its acquisition, the 
reservation, allotment or designation shall 
be deemed to have lapsed, and thereupon 
the land shall be deemed io be released from 
such reservation, allotment or designation 
and shall become available to the owner for 
the purpose of development as otherwise, 
permissible in the case of adjacent land under. 
the relevant plan.” - 

16. It is also an undisputed fact 
that after 10 years, notice dated 4.9.2002 served 
by the appellant under Section 127 of the MRTP. 
Act upon the respondent No.1 stating that if, 
the reserved land was needed for the notified 
purpose, Railway department may acquire the 
same by adopting acquisition proceedings, but 
if the same is not acquired, the clarification to 
that effect be issued. Thereafter, on 3.3.2003 
the period of 6 months as prescribed under the ° 
provision of Section 127 of the MRTP Act, after 
issuance of the above notice by the appellant 
and served on the respondent No.1, was also 
lapsed long back. Therefore, the reservation 
of thé land in favour of the Railway was deemed 
to be-released under the:4bove'said: provision® 
ofthe’ MRTP Act. The respondent No. 2- 
Ministry of Railways informed the Urban ~ 
Development Department of the State 
Government on 1.11.2004 stating that there was 
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no proposal for acquisition of the land in the 
Railways in the near future, is evident from the 
undisputed fact of the correspondence made 
between the Ministry of Rai Iways and the Urban 
Development Department of the State 
Government, which would clearly go to show 
that the land reserved even after If years and 
on expiry of service of notice of 6 months there 
was no intention on the part of the State 
Government to acquire the reserved land for 
the purpose reserved in favour of the Railways 
department to form the Railway tracks between 
“Thane and Kurla’. in that view of the matter, 
the land reserved for the purpose under Section 
127 ofthe MRTP Act, is lapsed and the appellant 
is entitled for developing the land as it likes. 
The State Government instead of clarifying to 
the notice issued by the appellant, has proceeded 
further to initiate proceedings under Section 37 
of the MRTP Act, proposing the modification 
in the Development Plan by deleting Railway 
reservation and adding reservation for 
Development Plan Road. Section 37(1) of the 
MRTP Act, which deals with modification of 
Final Development Plan reads thus:- 

“37.Modification of final Development 
Plan ~(1) Where a modification of any part 
of or any proposal made: in, a final 
Development Plan is of sucha nature that it 
will not change the character of such 
Development Plan, the Planning Authority 
may, or when so directed by the State 
Government shall. within sixty days from 
the date of such direction, publish a notice 
in the Official Gazette and in such other 
manner as may be determined by it inviting 
objections and suggestions from any 
person with respect to the proposed 
modification not later than one month from 
the date of such notice; and shall also serve 
notice on all persons affected by the 
‘proposed modification and after giving a 
hearing to any such persons, submit the 
proposed modification (with amendments, 
if any), to the State Government for 
sanction. 
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1A) Ifthe Planning Authority fails to issue 

the notice as directed by, the State 

Government, the State Government, shall 

issue the notice and thercupon, the 

provisions of sub-section (1) shall apply as 

they apply in relation to a notice to be 

published by a Planning Authority.” 

By a careful ireading of the provisions of 

Sections 127 and 37(1) of the MRTP Act, 

which are extracted as above abundantly make 

it clear that the State Government is not 

empowered to delete the reservation of the land 

involved in this case from Railway use and to 

modify the same for Development Plan Road 

in the Development Plan afler expiry of 10 years 

and. 6 months notice period was over as the 

appellant has acquired the valuable statutory 

right upon the land and the reservation of the 

same for the proposed formation of Railway 

track was lapsed Jong back. Further the 

respondent No. 2 vide ils letter dated 1.11.2004 

has stated that there is no proposal for 

acquisition of land for the purpose of which it 

was reserved. 

Section 127 of the MRTP Act, which 

fell for consideration before the three Judge 

Bench of this Court in the case of Shriram pur 

Municipal Council, Shrirampur vy. 

Satyabhamabai Bhimaji Dawkher & Ors., 

(2013) 5 SCC 627: [2013(3)- ALL MR.477 

(S.C.)], wherein the contention of the appellant 

that the majority judgment in the case of Girnar 

Traders (2) v. State of Maharashtra, (2007) 

7 SCC 555 : [2007 ALL SCR 2232], need to 

be considered by larger Bench as the same is 

contrary to Section 127 and Municipal Corpn. 

Of Greater Bombay v. Hakimwadi Tenants’ 

Asson., (1988) Supp SCC S55, case, was 

rejected. The Court opined that the same isnot 

contrary to Section 127 of the MRTP Act and 

farther held that there is no conflict between 

the judgments. of the two-Judge Bench in | 

Hakimwadi Tenants’ Asson. (supra) and the 

majority judgmentin Girnar Traders (2), [2007 

ALLLSCR 2232] (supra) case. Further, the three 

Godrej & Boyce Manufacturing Co. Ltd. Vs. State of Maharashtra 
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Judge Bench judgment in Shrirampur 

Municipal Council, Shrirampur, {2013(3) 

ALL MR 477 (S.C.)] (supra) at paras 45 and 

46 supported the observation of Constitution 

Bench in Girnar Traders (3) v. State of 

Maharashtra, (2011) 3 SCC 3: {2011 ALL 

SCR 176], casc relating to Section 127 of the 

MRTP Act, which read thus:- 

“45. In our view, the observations 

contained in para 133 of Girnar Traders (3) 

unequivocally support the majority judgment 

in Girnar Traders (2). 

46. As a sequel to the above discussion, 

we hold that the majorivy judgment in Girnar 

Traders (2) lays down correct law and does 

not require reconsideration by a larger 

Bench...” 

From the above, it is clear thal the majority 

view in Girnar Traders (2), {2007 ALLSCR 

2232] (supra) is held to be good law, Therefore, 

the case of Girmar Traders (2), {2007 AT.J. 

SCR 2232] (supra) is binding precedent under 

Article 141 of the Constitution of India upon 

the respondent No.1. The relevant paragraph 

133 from Girnar Traders (3) is extracted 

hereunder :- 

“133, However, in terms of Section 127 of 

the MRTP Acé ifany land reserved, allotted 

or designated for any purpose specified is 

not acquired by agreement within 10 years 

from the date on which final regional plan 

or final development plan comes into force 

or ifa declaration under sub-section (2) or 

(4) of Sectlon 126 uf the MRTP Act is not 

published in the Official Gazette within such 

period, the owner or any person interested 

in the land may serve notice upon such 

authority to, that effect and if within 12 

months from the date of service of such 

notice, the land is not acquired or no steps, 

as aforesaid, are commenced for its 

acquisition, the reservation, allotment or 

: designation shall be deemed to have lapsed . 

and the land would become available to the 

owner for the purposes of development. The 
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“defaults, their consequences and even 
'S exceptions thereto have been specifically 
“®stated in the State Act. Fora period of |] 
years, the land would remain under 

*' reservation or designation, as the case may 
“be, in terms af Section 127 of the METP 
© Act(10 years + notice period).” 

Inview of the above said statement of law 
déClared by this Court in the cases referred to 
supra, after adverting to the judgment of 
majority view in Girnar Traders (2) case, (2007 
ALL SCR 2232] (supra) is accepted in 
Skirirampur Municipal Council, 
Shrirampur, 12013(3) ALL MR 477 (S.C.)| 
(supra), wherein it is held that the Girnar 
Traders (2), (2007 ALLSCR 2232] (supra) 
case is not conflicting with the Hakimwadi 
Tenants’ Asson. case (stipra), the statement 
of law laid down in the above referred cases 
are aptly applicable to the fact situation. 
Therefore, we have to hold that the impugned - 
notification is bad in law and liable to quashed. 
The High Court has not examined the impugned 
notification from the view point of Section |27 
of the MRTP Act and interpretation of the above 
said provision made in the case of Girnar 
Traders (2), (2007 ALL.SCR 2232} (supra), 
therefore, giving liberty to the appellant by the 

High Court to file ohiections.to-the proposed 
notification is futile exercise on the part of the 
appellant for the reason that the State 
Government, once the purpose the land was 
reserved has not been utilized for that purpose 
and a valid statutory right is acquired by the 
land,owner/interested person after expiry of 10 
years from the date of reservation made in the 
Development Plan and 6 months notice périod 
is also expired, the State Government has not 
commenced the proceedings to acquire the land 
ay following the procedure as provided under | 
Sections 4 and 6 of the repeaied Land 

. Acquisition Act, 1894, Therefore, the land 
which was reserved for the above purpose is 

__ lapsed anduit enures to the benefit of thet} 
tppellant herein, Therefore, it is not open for 

—
_
—
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  the State Government te issue the impugned 
notification proposing to modify the 
Development Pian from deleting for the purpose 
of Railways and adding to the Development 
Plan for the formation of Development Plan 
Road afte: lapse of 10 years and expiry of 6 
months notice s. upon the State 
Government. 

Served 

1% In view of abave, the order | 
passed by the High Court as well as the | 
Iman 

Government are vitiated in law and liable to be 

  
2 
  

sél aside and quashed and we order accordingly, Vj 

18. The appeal is allowed. The | 
impugned order is set aside and consequently 
Rule issued. The impugned notification dated 
5.8.2008 is also quashed as the period of 10 
years from the date of reservation in the 
Development Plan and 6 months notice served 
by the appellant on the respondent No. | is also 
over, the reservation of the land is lapsed. No 
costs. 

Appeal allowed. 

(SUPREME COURT) 

| M. Y. EQBAL & 
KURIAN JOSEPH, JJ. 

Sunil Haribhau Kale 

Vs, 
Avinash Gulabrao Mardikar & Ors, 

Civil Appeal No.2080 of 2015, 
20th February, 2015. 

LAMBAT, Mr. MILIND 

f 

ed notification issued by the State x 

e
e
 
d
e
 

Sxp
ani

elv
sie

ent
 

te 
ei

om
cc

ta
Nt

e 

Al 

MI 

e
h
 

a
e
 

oe
 

= 
PP 

P
O
 

oa
d 

 

314


