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BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE
Original Application No.40/2023 (WZ)

Yogesh Mudhara ... Applicant

v/s.

M/s. Super Dream Real Estate Private
Limited & Ors ... Respondents

SAY ON BEHALF OF THE
RESPONDENTS NO. 8 to 14.

MOST RESPECTFULLY SHOWETH: -

We, Mr. Rajkumar Nanikram Pamnani (Respondent No. 8), Mr.
Vivek Maheshchandra Mangla (Respondent No. 9), Mrs. Sangita
Ratan Awasarmol (Respondent No. 10), Mr. Dilip Sahadu
Gaikwad, (Respondent No. 11), Khushal Nemchand Gangar
(Respondent No. 12), Sangita Manish Jain (Respondent No. 13),
& Mr. Rabiram Gopinath Haldar (Respondent No. 14), do hereby
state that:

1. We say that, we have been served with the true copy of
the Application upon order of this Hon’ble Forum and in
reply thereto, we have to say and submit as under,

2. At the outset, we say that, the Application of the
Applicant is false, frivolous, vexatious, bad-in-law and
the same is filed with obtuse motive and malafide
intention, without there being any cause of action and as
such, the present Application deserves to be dismissed
with costs.

3. We say that, the true and correct facts are as under,

i.  The land in question, identified as Survey No. 12/2
and 12/3, is located in the village of Yeoor, Taluka
Patonapada, District Thane, and hereinafter referred
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to as the "Said Property." The Provident Investment
Co. Ltd. (Respondent No. 3), an entity under the
jurisdiction of the Madhya Pradesh Government,
originally held the lease for this property.
Subsequently, Mr. Durgaprasad Jugalkishore Loyalka
entered into a Lease Agreement. Mr. Durgaprasad
Jugalkishore Loyalka later executed a sub-lease
Agreement in favor of Mr, Shyamlal Thakur, and Mr.
Shyamlal Thakur, entered into a Sub-Lease
Agreement on September 25, 2004, with respondent
no.l. Since that time, the Said Property has been in
the possession and occupation of Respondent No.01
as a sub-lease. A photocopy of the aforementioned
Sub-Lease Agreement is attached and marked as
Exhibit "A."

It is imperative to mention that, despite of that the
Applicant initiated the current proceedings under
sections 14 and 15 of the National Green Tribunal
Act. That the grievances presented in the Application
do not fall within the purview of Section 14 of the
said Act. Section 14, for instance, envisages that this
Hon’ble Tribunal holds jurisdiction over all Civil
Cases in which substantial questions related to the
Environment are at stake. However, throughout the
Application, there is no indication of how the issues
raised by the Applicant qualify as substantial
questions related to the Environment, as outlined in
Section 14 of the Act. Therefore, solely on this basis,
the Application is liable to be summarily dismissed.
It is essential to note that, under Section 14 of the
Act, the term "substantial question" carries a legal
connotation, meaning that not every question raised
can be deemed substantial within the framework of
this Act. In conclusion, as previously mentioned, the
Applicant has failed to establish a case involving a
"substantial question."

Furthermore, in accordance with Section 14, sub-
section 3, the Application must be submitted within
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six months from the date when the cause of action for
the dispute first arose. It is worth acknowledging that
the Applicant invoked the cause of action at some
point in the year 2020, which exceeds the stipulated
six-month period as outlined in subsection 3 of
Section 14. It's essential to emphasize that the
legislature deliberately employed the phrase "such
dispute first arose." In other words, there is no basis
to argue that the Applicant's cause of action is
recurring. Consequently, in light of this explicit legal
provision in sub-section 3 of Section 14, the
Application is liable to outright rejection.

iv. It seems that, when addressing the issue of limitation,
the Applicant is attempting to argue that, the cause of
action is recurring, and therefore, the Application
falls within the prescribed time limit. However, the
language used in sub-section 3 of Section 14 is
unambiguous and explicitly states that the "cause of
action first arose." The legal precedents cited by the
Applicant are founded on entirely different
circumstances and, as such, are not applicable to the
current case.

v.  Now, turning to the matter of claiming compensation
and damages under Section 15 of the said Act, it is
crucial to emphasize that such compensation and
damages can only be sought by the "victim" as
defined under this Section. In other words, no
individual other than the victim or victims can make
claims for compensation and damages. The
Application in question fails to mention any instance
of victimization resulting from the alleged violation.
As a result, this Application, even under Section 15,
lacks merit and is liable for dismissal.

vi. It is submitted that, the crux of the current matter ="
revolves around whether the development of the ]anc},f‘z i‘i"
/
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Respondents rely on the Letter dated 25/07/2003,
marked as Exhibit "B," issued by the Government
of Madhya Pradesh Finance Department. This letter
unequivocally states that the Provident Investment
Company is an undertaking of the Madhya Pradesh
Government. Furthermore, it clarifies that, following
a decision made by the Government (i.e., the Madhya
Pradesh Government), it has been confirmed that the
lessee of the plot in question, the plot central to this
matter, is entitled to develop the said property, and
the Madhya Pradesh government has no objection to
it. Therefore, it is abundantly clear that there are no
legal obstacles to the development of the land in
question.

Furthermore, it is submitted that, as previously
mentioned, the Provident Investment Company Ltd.
is an entity under the Madhya Pradesh Government
and was duly authorized to oversee the affairs of the
property currently under consideration in this matter.
The company issued a Letter dated 27th November
2003, addressed to The Assistant Director of Town
Planning, The Thane Municipal Corporation,
concerning a No Objection Certificate (NOC) for the
property identified as Gut No.12, Hissa No. 02 & 03,
measuring 16 acres and 10 % Gunthas, situated at
Revenue Village Yeoor, Taluka and District Thane.
In this Letter, the said company granted authorization
to one Suresh Vasantji Shah (Alias Gada) to submit
plans and designs, prepared by his architect, to the
aforementioned office for the construction of Farm
Houses on the said property. Based on this Letter
issued by the company, the plans to be submitted can
be considered by Suresh Vasantji Shah (Alias Gada).
(A copy of the Letter dated 27/11/2003 is attached
as Exhibit “C.”).

It appears that, based on the Letter dated 06th
December 2016, marked as Exhibit 'G' by the
Applicant in his Application and addressed to the
Municipal Commissioner, Thane, the Provident




iX.

209 @

Investment Company Ltd. had requested the
demolition of all illegal constructions on its premises.
However, the Applicant, even though he has included
a copy of the Letter dated 14/08/2017 issued by the
Municipal Corporation, Thane, in response to the
aforementioned letter, which states that the
Corporation cannot proceed further without receiving
all the details of the alleged unauthorized
construction as per the rules and regulations.
Therefore, it is submitted that the allegations are
vague in nature and cannot be considered for any
purpose. The Applicant is taking undue advantage of
his own missteps, as he was informed that no action
could be taken without providing the necessary
details.

It is submitted that, concerning the alleged violation
of environmental laws as stated in paragraphs IV and
V of his Application, the central government, on 5th
December 2016, exercised its powers under Section 3
of the Environmental (Protection) Act, 1986, and
Rule 5(3) of the Environmental (Protection) Rules,
1986, to declare an area of 59.456 sq.km within a, / >
range of 100 meters to four kilometers from th.a )
boundary of the Sanjay Gandhi National Park as the. ;' &
Eco Sensitive Zone. According to the notification "\ v ey
issued on Sth December 2016, the entire Yeoof. .
village falls within the purview of the 'Eco Sensitive W . -
Zone,' and any construction activity within the ESZ
area necessitates approval in line with the provisions
of the approved development plan and regulations
under the Maharashtra Regional and Town Planning
Act, 1966.

A bear perusal of this notification clearly reveals that
it is a Draft Notification, and it is to be finalized prior
to enacting the law, following consultation with
various authorities including Environment, Forest,
Urban Development, Tourism, Municipal, Revenue,
Agriculture, Maharashtra State Pollution Control
Board, Irrigation, and the Public Works Department.
It is also stated in this Draft Notification that
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objections must be invited from individuals likely to
be affected before finalization. Consequently, care
has been taken to consider the interests of those who
might be affected. In other words, it is not arbitrary,
as alleged by the Applicant. Regardless, the
undeniable fact is that this is solely a draft
notification, awaiting approval from the competent
authorities. Therefore, it is most respectfully
submitted that the Application, relying on this draft
notification, is premature and thus lacks a valid cause
of action.

It is evident that, in light of the considerations
mentioned earlier, the Applicant has requested
direction from this Hon’ble Tribunal to the State
Government. In doing so, he implicitly acknowledges
that there is no violation as defined by the law. In the
prayer clause, the Applicant is seeking directions to
initiate the preparation of the Zonal Master Plan for
the Eco Sensitive Zone (ESZ). However, this relief
cannot be granted at either the interim stage or the
final stage for the simple reason that the said
notification has yet to be finalized and published by
the Government.

It appears that the Applicant has a tendency to submit
applications under the Right to Information Act. In
the current matter, he has provided copies of multiple
applications made under the said Act. In one
instance, he alleges that there are numerous illegal
bungalow constructions in Yeoor Village, but in the
present case, he has selectively filed complaints,
seemingly with a malicious intent to harass the
Respondents for his own personal gain.
Consequently, it is submitted that, under the guise of
being a social activist, he is misusing the legal
process and exploiting his self-proclaimed image as a
social activist.
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xiii. It appears that the Applicant has approached various
authorities and has filed numerous cases seeking the
same relief, including with the Thane Mahanagar
Palika, Thane, Lokayata Maharashtra State, E.O. W,
and also under the Right to Information Act. As a
result of the multiple false cases filed by the
Applicant, the Farm Houses of respondent Nos. 10 &
13 have been demolished illegally recently by the
TM.C. without affording any fair hearing. That
thereafter the other respondents have approached to
the Hon’ble Thane Court which was pleased to grant
interim  protection and protected the other
respondents farm houses from demolition.

xiv. It is evident that the Applicant has cited certain
judgments and attempted to draw parallels with the
facts of the present case. The Respondents have gone
through these judgments and found that the facts of
those cases differ significantly, but the legal
principles established in those cases are entirely
distinct. Consequently, those judgments do not
provide any meaningful assistance to the Applicant's
case.

[
f ~dh
xv. Regarding the interim relief sought, direction of th{ m
Hon’ble Forum to demolish the seven allegé{d
bungalows, such a request cannot be granted without.
a thorough examination of the merits of the matter to
ascertain whether these constructions indeed qualify
7 as illegal and in violation of relevant laws, including
: e environmental regulations. It is essential to highlight
that the Applicants fails to specify how there is a
violation of environmental laws, in accordance with
the established legal precedent. It is well-settled in
the law that mere allegation of violation of
environmental laws is insufficient without providing

the necessary details to support the claim.

4. Tt is submitted that, so far as the grounds A, B, C, D, E, F,
G, H, I mentioned in the application are concerned, it is
submitted that:
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With reference to Ground “A” the contents in this
paragraph have already been addressed by this
Respondents earlier. With respect to the argument
that the said company had requested the Thane
Municipal Corporation not to approve any
development on its land. Respondents further states
that, it is not their case that they have ret claimed
that Thane Municipal corporation has granted them
permission to construct on the lease hold land. So
also the applicant has not claimed that Thane
Municipal Corporation has granted permission to
the Respondents to construct. Therefore, the
contention mentioned in the annexure “M” on
which the Applicant has relied upon is to be
ignored outrightly.

With reference to Ground “B”, the contents of this
paragraph are denied, as there is nothing on record
to indicate that the land in question is designated as
an "Agricultural G Zone." Consequently, the issue
of an alleged violation does not arise.

With regard to Ground "C" and without waiving
the arguments made in the previous section, it is
submitted that the Applicant is attempting to
portray the alleged constructions as bungalows,
implying that their construction violates the law by
not having Municipal Corporation approval. It is
essential to note here that the land in question
contains  borewells, fencing, and  other
infrastructure necessary for a farm house.
Therefore, the claim that the seven bungalows have
been constructed is without a basis. Consequently,
this allegation cannot be considered as a valid
ground. Infact to protect the pollution the
respondent nos. 8§ to 14 have planted several
hundreds of trees / plants, vegetables etc. on the
land in question i.e. Farm Houses.
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d) With reference to Grounds "D, E & F," the
content of these paragraphs has been addressed by
this Respondents, emphasizing that the notification
in question is a draft notification. Therefore, the
Application lacks a valid cause of action and can
be deemed premature.

e) With reference to Grounds “G & H”, the content
appears to be a reference to the Order dated 19th
March 2020 issued by this Hon’ble Tribunal in this
matter, which directed the State Administration to
conduct an assessment in the Eco Sensitive Area
(E.S.A). However, the Applicant has not provided
a convincing explanation as to how this is relevant
to the present proceeding that he has initiated.

f) With reference to Ground “I”, it appears that, the
references to air, water, and noise are concerned
the Applicant himself acknowledges the
recommendations for preventing air, water, and
noise pollution. However, in the present 7

application, there is no mention of these / /

recommendations. Consequently, this cannot be ffw
considered as a valid ground for consideration by ||~
this Hon’ble Tribunal. K\ J

. Therefore, it is submitted that all the grounds presented by the
Applicant are baseless and do not assign with the legal
framework to demonstrate any alleged violation of the law. As
a result, the Application is subject to dismissal.

. It is further submitted that this is a case of premises on lease.
The lands in dispute were acquired through lease deeds
between respondent no. 1 on the one hand and the
Respondents No. 8 to 14 on other.

. So far as, the grounds to be considered by this Hon’ble
Tribunal, it is submitted that the Hon’ble Supreme Court's
decision in the case of "Kantha Vibhag Yuva Koli Samaj
Parivartan Trust and Others v/s State of Gujarat and Others,"
Civil Appeal No. 1046 of 2019, demonstrates that the Hon’ble
NGT has not addressed the substantive ground of challenge.

f’f‘
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As previously mentioned, all the grounds put forth by the
Applicant, when examined from any perspective, do not
constitute substantive grounds of challenge. It is, therefore,
submitted that the Application lacks substantive grounds of
challenge as required under the NGT Act and should,
therefore, be rejected. (A copy of the judgment in Kantha
Vibhag Yuva Koli Samaj Parivartan Trust and Others v/s
State of Gujarat and Others, Civil Appeal No. 1046 of 2019, is
attached as Exhibit '""D").

The said land is a private lease hold land. That the Respondent
relies upon the judgment in case of Godrej Boyce
Manufacturing Company Limited and another v/s. State of
Maharashtra and others Civil Appeal No. 1102/2014 (The
copy of said Judgment is marked as Exhibit “E”). In this
matter the Hon’ble Supreme Court held that, when there is
large scale of construction over the land and no action has
been taken, by the Government authorities empower, then the
reasonable reason may assume that, whatever construction was
going on is in accordance with the law and the citizen cannot
be held responsible for the inaction of the State. It is also
pertinent to note that, the Hon’ble Bombay High Court in case
of OZONE LAND AGRO PROVATE LIMITED V/S.
STATE OF MAHARASHTRA, have elaborately discussed
the importance of the above referred Hon’ble Supreme Court
Judgment, (The copy of Judgment in case of OZONE LAND
AGRO PROVATE LIMITED V/S. STATE OF
MAHARASHTRA is at Exhibit “F”). Hence this respondent
is relying upon Hon’ble Bombay High Court’s judgment.

It is further submitted that, so far as the reservation of land is
concerned, the Hon’ble Supreme Court in case of Godrej
Boyce Manufacturing Company Limited and another v/s. State
of Maharashtra and others, Civil Appeal no. 1086/2015 held
that, after the lapse of prescribed period of 6 months, the
reservation of land in question is deemed to be released. It is
therefore, submitted that, in the absence of the acquisition
proceeding under the law, the land owner is free to develop the
same in accordance with the law. (The copy of judgment of

Godrej Boyce Manufacturing Company Limited and another
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v/s. State of Maharashtra and others, Civil appeal no.
1086/2015 is at Exhibit “G”).

Under these facts and circumstances and the legal position,
the present application is liable to be rejected with heavy
costs.

Note - It is humbly submitted that, due to Physical Illness of
our Advocate we could not file our say within Six weeks as
directed by this Hon’ble Tribunal on the last date of hearing.

Thus there is delay of about one month to file the say in time.
It thus prayed that said delay may be condoned and say may
hence be taken on record.

Place: Thavo g
Date: . 11, Ay

ausabsd
Mr. Rajkum aniktam Pamnani
(Respondent No. 8)

OQ

Mr. Vivek Mahes chandra Mangla
(Respopdent No. 9)

Mrs. Sangita Ratan AWwasarmol
(Respondent 10)

Mr. Dilip Sahathi Gaikwad
(Respefident No. 11)

Mr. Khushal Nemchand Gangar
(Respondent No 12 y
\,\\p
Mrs. Sangita'™anish Jain
(Respondent No. 13)

Mir. Rabiram Gopinath Haldar
(Regpondent No. 14)

Adv. For Responde os. 8 to 14
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Verification

I Mr. Vivek Maheshchandra Mangla i.e. Respondent No. 9 for
myself, for Respondent Nos. 8 & 10 to 14, do hereby solemnly
declare that, what is stated in the foregoing paragraph of the present
affidavit in reply is true to my own knowledge and what is stated in
the remaining paragraph thereof is true to my information and belief
and I believe the same to be true.

Solemnly declare at Thane
R o JSQ
This .I!. Day of November 2023 _

Respondent no. 09

Interpreted, explained and Identified by me,
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BEFORE THE NATIONAL GREEN TRIBUNAL

WESTERN ZONE BENCH, PUNE
Original Application No.40/2023 (WZ)

YOGESH MUDHARA ... APPLICANT
V/S.

M/s. Super Dream Real Estate Private

Limited & Ors ...RESPONDENTS

LIST OF DOCUMENTS & ATHORITIES FILED BY

RESPONDENTS NO. 8 to 14

Exh

Date

Particulars

Pg.

A

25.09.2004

Photo copy Sub-Lease Agreement in favour of
Mr. Shyamlal Thakur and the Respondent No.
i.e. M/s Super Dream Real Estate Pvt. Ltd.

15- 3%

25.07.2003

Photo copy of the letter issued by the Madhya
Pradesh Finance Department stating that lease
is entitled to develop and that they have no-
objection.

=2

27.11.2003

NOC given by The Provident Investment
Company Ltd, ( A Government of Madhya
Pradesh Undertaking) to Thane Municipal
Corporation

2012

Kantha Vibhag Yuva Koli Samaj Parivartan
Trust and Others Vs. State of Gujarat and others
in Civil Appeal No. 1046 of 2012.

3-8

Godrej Boyce Manufacturing Company
Limited and another Vs. State of Maharashtra
and others in Civil Appeal No. 1102/2014

§2-9%

Ozone Land Agro Provate Limited Vs. State of
Maharashtra

g9~ ol

Godrej Boyce Manufacturing Company
Limited and another Vs. State of Maharashtra
and others in Civil Appeal No. 1086/2015.

(o X~ (b#

Filed in the Court /"84\/

On:

e 112

Adyv. For l;{/espondent No.8 tol4.
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EREAS

The lessor is seiied of and sluff-ilciently er\titlle_d to and in posséssion as a Sub-
ssee of the plot of land bea'.ringl No. 78 admeasuring 1250-sq. mirs. out of the
;'uposgd lay out for the Eand bearing Gut No. 12 Hissa No. 2'andr 3 admeasuring 16
cres and 10 % Gunthas situate, lyir:\g a:".d being at Revenue, ;'illagc Yeoor, with in the
.:l—"m“s of the Municipal Corporation of the city of Thane, Registration District aﬁd Sub-
ljDistricl Thane, Taluka and Disérict Thane and more lpartic.l.ﬂa,r&y described in the
‘schedule written hereunder and‘d'elineated_ on the plan hereof herf_etofannexed- anc
hown thereon by red coloured bﬁundary lines free form all encumbrances hereinaﬁ@

2% ~:for the sake of b.revity referred to "as the said Piot"

The: properly bearing Gut No. 12, Hissa No. 2.and 3 adm_eaéuring 16 .acres anc

10 %- Gunthas situate at village Yeoor with in the fimits of the Municipal Corporation o

the city of Thane Taluka and District Thane, Registration District and Sub,

as "the first-deed of lease"said Provident Investment Company Ltd. therein referred t
as the lessor of the Cne Parl gran{ed the lease in respect ofihe said property to and il

favour of Shri, Durgaprasad Jugal!(iihorc Loyalka theieln referred to as the "{essee"é

Sy
#

.

i . £°0 Ty
I = .
nerel dt
h Qmaﬂ.gr referre t

i “. . A . N
/*f-';as the second deed of lease said Shri. Durgaprasad-Jugalkishogeh dﬁaikg}fefg‘rgfd i

therein as "the Lessor" on the basis of the first deed of lease, th‘_lq‘w

referred to as'the "Heéad lease” grénted in favour of the lessor her i‘n_lhe.s&@-ﬁa%%j&[

N ?@.5-.Cz}-.ﬁd,: RJH i
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spect of the said plots and in respect of the different plots.-forming par of the said
tproperty in favour of some other persans for the c_or‘!sideration and upen the terms and

'conditlo_ns more particularly mentioned therein which conditions are accepted by the

sublease herein.

The sub Lessees th‘reby desire to l;ke and ;c_quire the said plots on §ub»lease
and hence the ie‘ééor herein has agreed with the lessees to grant to the sub les.sees the
said piéis on sub -lease basls and more particularly -das_cribed in the sché_dute v&(iﬂen
hereunder for the residue.in the un-expired period of the said térm of 50 years of the
" head lease mentioned hereinabove for the _rent'rese'rv-ed and for a total lumpsum
pr,emil;m andlor ccir;sideralion of Rs.1,25,000/- ‘(Rupeeg Cne Lac- Twenty Five
Thousand Onl } The lessor has gsven the sublease of the aaid plots menttonad in the

schedule written hereunder to'the lessccs ‘herein on as is and where Is basjs and the

sublessees are aceepling {he'same accb'rdingly.
NOW THEREFORE T-H-IS INDENTURE WITNESSETH AS FOLLOWS:

1..-.ln consideration of what is statt‘ad‘ hereinabove and,in'-(:ohsideralion of sub
lessee's having paid to. the Iess.or by w-ay' of. total lumpsum  prémium of
Rs.1,25,000/- (Rs. One Lac Twen_ty' Fiv_e Thousand Only} by Cheque dated
1_5—/’0 [oy, bearing No._ 79 jﬁ{@}’ Y drawn on- Umiom Bd/fi[cﬁﬂ' ‘]ﬂoi‘\c
bank in favour of the lessor, being. full, ﬁnalan&_complete premiru.m and

consideration under this deed of stBlease, the.lessor dofh : U'g}adem_se unte

vﬂ‘mm Q%
B admea(g\;n

lthe lar;%‘u%ar:ng Gﬂ‘ﬂ
: eremaf@

zif Revenue Vf'ge

thyy L
Yeoor, w1lh1n the limits. of ihe Mumctpal Corporatton OMI‘E mﬂ% ﬁf‘
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District Thane and shown on the plan annexed hereto by Red coloured boundary

lines free from all encumﬁrance. TO HOLL the same ‘unto the sublease paying

the annual rent of Rs. 7. B to the head lessor. The sublease herem

=i Y
shall be liable to pay rent to_head lessor from date of this deed LL/f/‘f 026/ H

26¢F [ e !?u;a’l)

SUBJECT to the clauce 15 hersunder the period of this cub leace ohall be for the

“residue in the un expired period of the Said term of 50 years of the Head Lease

Oeed. - Sl

The rent of the demlsed premlses conszstmg of the said property more
particularly described in the schedule hereunder wnﬁen will be Rs. n?{ e
annuaily and the same shall be pald by the Sub Lessees.to the Head Lessor for

\
and on behalf.of the’ Lesscr herem Slmliariy Annual Revenue Tax of Rs.

“of, such amourit as may be’ determmed by the Revenue

Aulhomy from time to llme shall be pald by the sub lessees only

Itis agreed that any inCi’t:Ease of lease rent for any. reason, shall be borne and

paid by the Sub- Lessee$ above and !h'at the LAessor shall not be liable to bear

and pay such increase.

The lessor D_GTH HEREBY covenant with SUB lessees that the first deed of iease

is subsisting and the Iesjscr has absolute authority to sublease, o»the. sub
- . | ;. Y . qrﬁ&%g’: o

i

.(:ﬁ'?N E:f}‘ Ted,

o

- lessees the sub demised fsaid plot or premises.
) 54 ]

3

taxes,

X By 2
V%ch may .féreaﬂe r

4 Cﬁ;ernmem §em|

a.h“
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. The Sub lessees herein agree lo make the nece.ssary applications to the
Revenue Autherities for erﬂen’n’g their name in-the record of rights of the demised
plol or premises and the It_as_sor will give hi$ consent / no obj.eckion statement etc.

for the said purpose.

8. The sub lessees will perform and observe ir;e cave'ﬁ'an_ls onthe part.of the lessor
contained in the said Head. Lease lher_eb‘y res.ervéd a_nd,all other covenants and
conditions in the said ht_aéd lease coniaineq and:on the par of the lessor to be
performed and observed and will at all the times kéep the \e_sso_rs inder_nniﬁed
‘ag;iinsfall liabilities i.ncludin.g.lhe cost, d.arr_lages., and in any w;y relating to the

sarne so far as aforesaid,

The sub lessees if they want to convert the demised premises info N.A. they
should obtain necessary sanclion from the-Collector, Thane etc. and they will be

liable to pay N.A. chargesr.

10.The sub lessees shall not use the demised land in any unlawful manner or for

any such purpose like quarrying etc. which ultimately damage the said plot.

11.The sub Lessees shall not cut without competent sanction any fruit bearing trees

unless such trees ohsiruct the construction and beneficial enjgyFipr

L e

plot and unless consent is obtain

C
forest Department.

SR, . -

", ~,

P fr B P R
12.The sub Lessees will be-at Libery | fges.SOnstruttp iiding, dig W%‘ etc.
.and develop and improve the said plot according fo their %W@&&cdﬁ% et
to the first deed of lease. 7 e

' i : ww@ K [Res

_ 13.The sub lessees will 'ha\._?e right to further sub.lea

1 t ot o1
any portion thereof during-the period of this sub lease subject to the terms

:__CS\/@'[L,\ A}).S.Cﬂc%ﬁm_ Yﬂ N:Jrf—’)/r




228



e

R ek

B + B e s

8
provided in first and second deed of lease and wilh proper approval of head

lessor.

44.The Sub Lessees will be at liberty to make ut‘most‘mjse of the demised said plot or
premises according to their own wishes till the expiry of the period of the sub

lease in accordance 1o lhe Head Lease Deed.

5
(3,1

.T-he: lessor has.agroed that thc.aul.) ‘Ic:'isees. are ef:ntitte’.—.l‘;l to yel lhe Head Lease
Deed dated 27/3/1967 renewed as: provide& therein at lhéir cost by, dlrectly
R approachiqg, negotiating and seﬁing:_{he .ler_ms -and conditions with the head
" Lessor namely Prsident Investment Company Ltd.-WITHOUT PREJUDICED lo

* the said obligations the lessor simullaﬁeou-sly ‘with these presents”has also
executed Power of At!omey for this purpose in .favéU( of the lesseés inter-alia to
deal with the Head Lessor elc. to get the first deed o-f‘lease revised and to
nes;;’ﬂiala for the same and. to fix a‘nd settle such re‘newal on such terms-and
conditicns a;lhey may deem fit. PROVIDéD‘ ALWAYS that the cost, charges
‘and expen'se.&_; aslweII. as, Lhe lerms and conditions and other cbligations for such
renewal are paid and ‘Vborne and -cbserved by tﬁe Sub -Lessees and they

undertake to |ndemnsfy and keep-the lessor :ndemnn’ed for the same.:

©

the: starnp duly and the reg:stration charges in respecl of §f

w

Lease and renewal lhere of shall be burn and paid by the

agreed ta obsewe and /Lﬁﬁjl_aﬁ:ﬁae terms and conditiong of the
J
/

behalf of Lessor he rf?aﬁe—t

i

SR
deXynify the Lessor.
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18.The Sub Lessees indemnify the Less-cr and shall keep the Lessor indemnified for
all times to comeragain‘st any demand and claim or action made ‘agains! lhe ll.ess
or for contravention -CH fqr nonobservance of the terms and conditions of first
and.second deed of lease by the sub lessees and the-sublease shall be solely
responsible for their or omissions anﬁ all civil criminat Iiainitie,s if any. The lessor

has granted this sublease on as is where is basis.

; 19_‘The lessor has put the léssees in actual énd;physica\ posses'sio'n of the said
demised plot v&it;w a right_ic;:hol‘d,‘ acquire an& posses the same as th.e sub
lessees lhereoﬁ have to (éarr'y on lﬁe construction of therfarn.'\ ‘houses etc. in.
accordance with the -plan to be sanctioned by the Mun%cipallcmpo{alion of the
city of Thane and / of by the authorities concerned and for the said purposé to
ap_proach-governm-ent semi g'ove'r.nme.fﬁ and local offices including Tal’{as‘ildar,l
commissioner of police Income tax officer Urbén'Land céi]ing a'ufh'oriiy. The sub
lessees are authorized by' the -lessor to carry on the survey c-:f‘lht_a said demised
‘plot and to erect a compound around the same. The sub lessees are further
Vallmwed, authorized and empowered by the lesscer to. prepare sign and submit the
plans_,_spéciﬁcaﬁons, drawings, d'esigris.et'c. for the construction of the farm
houses, row houses, buitdihg/s ete. for the purpose of rec-eivir;g sanciion énd

- approval thereto trom the Municipal Corporalion of the city of Thane and/or from

SRR Bgh et

Fr T 5~‘1§ #

w lﬂb.“[e_ssces.‘.‘ i
g{ x
%‘has niot

the authorities conéemed and for the .said” purpose to

part therelst ifl

5. 0. KHRASETR
e, ’)
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sublease shall nol disturb the common access or roads in the layout and can

- only have it's common enjoyment. ’Rg bﬂ-» ‘,LA»Q ﬁq C'L ﬂ,—du-af a,\ﬂ,,-&.,ﬁﬂ—%&«/‘rfpn
lﬁ—rn].ou.(l D Laaak (L...A roni ol o oL“,f TD/(M -reﬂwJﬁj,,‘f

Al -
IN WITNESS \NHEREOF THE LESSOR AND THE SUB. LESSEES HAVE
REUNTO AND SET AND -SUBSCRIBED THE\R QﬂSPECTIVE HANDS ON THE

Ay _ BSPh AnD THE YEAR S‘%{J‘}f ___ FIRST HEREINABOVE WRITTEN.

SCHEDULE OF THE PLOTS REFERREL TO HERE]NABC;VE -

All mosé pieces or parcels of land, h‘ereditamems and premises n_a_;nely the plot
of land bearing Né. 7B 'a;ime_asur.ing_ 1250 sq.mtrs out the land b‘earing Gut No. 12,
Hissa No.2 & 3 admeasu-[ing 16 aér-f_ss 10 % Gumhaé sil:uate‘ Iyihg and being at
. Revenue Village Yeoor, v;/ithin‘ the ‘I‘:mits-‘of lthn .Municipal Corpofation-ofthé city of
Thane, registration District and sub District Thane, Taluka and District Thane and
bounded by the fu!lowing properlies. V

Boundaries of Plot No. 7B

. Onortowards East  Plot 7A
On or lowards West Plot7 C
On or towards North  Gurucharan land ol’vfllage

On or towards South  Plot 13 B

Signed, Sealed and Delivered = )
by the wnhznﬂamed Lessor )
shm ENYAM mt 'NMKUQ ‘ i
- BTSN
in the presence of .......... & < i)
: /\\% _
: §. B, ¥HaAugE TE

TRARE pyag)
"5 L o, 044
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s
Signed, Sealed and Delivered )
y the withinnamed Sub-Lessees )
or Super Dream Real Estate PutLid. 1 y
1) Shri.Suregh Vasanji Shah alias Gada ) » =V 6@’\".
2) Mirs Decpa Suiesh 3hah alias Gada E R Cn(‘,{’ﬂ.p .
in the presence of ... 5@ )
/ ﬁ 7= '
\5@
2: _/
’/
=
RECEIPT = .

Received of and fram the withinnamed subxieséees the sum of Rs.1,25,000/-
& ome
(Rupees TFheae Lac: Tweniy Five Thousand Only) by cheque bearing

YQQDL{O - dated fﬂrw OLP drawn on Ymion Bonl J;
"/“r\cDRCA : - in my favour being‘lh‘e fall, final and c_omp!ete premium

and consideration for the said plot and as mentioned in clause,,No 1 of this Deed

of Sublease Devempmenl.

Witnesges . - '

o8, FHAMRETE

“JUAIE (KA
Fgg. H. 1088
8. Com, LLL.

Lessor

-s_SthExﬁléJfﬁsnhua 2
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GO‘JERNME‘\IL .OF " MADHYA PRT\D:.S?I
-‘FU?\RT EN

S g Eope

We - womld MOV, l
decisioh taken by the

- of the absve pi.o §atd
and wE do - A

""o ’Lnform you

thaL purauant tb

0 FEB 1“*‘3

“Ho s .M/‘vlt‘:j ruo .

General Manas
Edwste Villa,

i

finance ]143'::@1:#"—.1::,@_. =

NOTAR@%{

SUB. K WMBETE -
/ ADV, & NOTARY
; 102 Tag\nBldg -Opp.. Rupee Co -0p, ..
Bahk Govnnrj{ia"haﬂ Road,
1, 1harm fy.200, 301

ke

i ﬁs&%"@i& 14
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THEFW%%HDENIINVESTMENTSBDMPANYEJT)
(A GOVERNMENT OF' I‘»*TADHYA PRADESH UNDERTAJ(ING) ‘ )

Eu‘wa d’ V’lla 11A, CapL Pigkash Pethe Marg,
. Culfe Parada- Colaba Mumbar-—400 005,

tef. No.1
PT!136/2003

27" Nov ember, 20@3

Gut No 12, HlSSd No 2 and 3 admeasurmg
- _unthas sﬂ:uate at Revenue Vlllagc Yeoor

5 —'v'a'

G for propcri:y

<

e
@

vy

i hoﬁscs on.: t.h.-e.smd p1 Opcrty

\N e hence hereby authouze sald Shn Suresh Vasant_]l Shah (A_heo Gﬂda) to

' o 3, admeasunncr 16+ acres and 10 % Gunthas Tle persons holdmg d1fferent plots ﬁlmm " ;
. R shall subnnt t:hf: plans for: thie construction of the proposed farm houses through said- Sbn. o, ‘
E Suresh Vasantji Shah (Ahcs Gada) as pex aiﬁdavlt subrmtted by hun on 10"‘ Septcmber fr st R

W00 | N | 3 : . i

s b B . : = = s

Vours faﬂhfuﬂy, ‘
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Reportable
IN THE SUPREME 'COURT OF INDIA -
~ CIVIL APPELLATE JURISDICTION
Civil Appeal No 1046 of 2019
‘Kantha Vlbhaq Yuva Koh Samaj Panvartan ' | I Appellants
Trust and Others . B o
Versus
Th ‘State of Gujarat.and Others g g i 50y F s, Respondents

Dr Justice: Dhananiava Y Chéhdfaehud-‘ 1.

1 Admit. -
'_"2 This eppeal under.Section 22— efi'theNe'tl'ionel Gre'e'n'(TribUn'ai .)ﬂ\ct,zmol ariSes
5 from a Judgment and order of the Prmmpal Bench of the Natlona! Green Tnbunal2 dated %

T8 September 2018, by Whlch it dlsmissed OA No 81 of 2014 (WZ)

. i NS QA No'81' of 201,4 ‘.‘(WZ), instituted, undef.Sectioh's-'lél "and .15 of t‘he"N'GT Act, vias .

P '-,1"'?NGT_Aet"-
' 2 ‘NGT”

: - signa urg:Not Vo] rcﬂ
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appellants, who are environmental organisations and indivic
degradation of the environment in the area in question. The OA pertained to the issue of
the dumping of unsegregated and untreated Municipal Solid Waste™ at an open landfill
site admeasuring 188 .hectares at Survey No 111 /A, Block No 177, Khajod \/Ellag-e,
Taluka Choryasi in the district of Surat, which is surrounded by thirty-five villages. The
fandfili” site had been set up by the rfou_'r_'th responden‘t; Surat Municipal Corporation?,
which had started dumping 850_ Metric Tonnes of waste per day on 24 January 2003.
The extent of dumping increased"to_16¢0 Metric Tonnes of waste per day by 16 January
2014. It was alleged, inter alia, thét the dumping of waste in the open area without prior
treatment was in violation of the Mu'h'i‘(:'iplal Soiid:Waste (Handiing and Management)

Rules 2000 and Bio Medical Waste (Management and Handling) Rules 1998, Further,

situation did not improve.. It.was alleged that the waste disposal led to an irreversible
contamination of local water bodies dnd ground water, caused severe air poliution due
to the burning of waste, damaged the ecology of the nearby villages and was affecting

the health of the citizens and livestock in the vicinity. The appellants sought directions,

inter alia, for':‘(t).'restraining the‘dUmpin_g of MSW at the landfil site; (i) restoration of the.

- environment in the surrounding- areas; (iif) -restitution of the !‘Vandﬂ!l_ site to its original

~condition; - (iv). compensation to all those affected in the nearby villages upon.

3 "MSW”
4"smc” -
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determination of damages by a committee set up to assess the landfill site; and (V)

implementation of the Solid Waste Management Rules 2016°. -

4. - The Western Zone Berich of the "NGT‘is'sued not‘ice on 8 August 2014. A series of
orders emanated from the Western Zone Bench .of'_the NGT in connection with the

issues raised. It would suffice to note a few of those erde_rs:

(i) On 20 March 2015, the NGT noted that pnma facre there is nng of truth in the
| » averments mado by the Appllcants to rndrcate that IVISW p]ant IS berng
mrsmanaged and that the burnrng of the untreated MSW was causmg severe air
V.peltutron afteetmg the hea]th of the resrdents of the nearby vr!tages lntenm
dnectrons were rssued to prevent thls from takmg place dunng the pendency of

J the-OA;

(iij On 22 December 2015 the NGT agarn reproached SMC for not prepanng a .
proper action p}an and audrt for the management of MSW rn the drstnct of Surat
_' However on the appellant“ |Jsuc of thelr partlcrpatron in the management of the _

' randhll srte the NGT noted that it Wou[d be decrded durrng the flnal heanng

- (i) .On 7' l\/larch’-ZOlB the NGT ‘di’r'ected 'the Commiseioner df:SMCtorb‘e preeent and

to provrde a statement on the followrng |ssues @ extent of waste coliected '

treated and drsposed of in. accordance Wrth the mandate of the Munrcrpal Sohd 7,

Waste (Handlrng and Management) Rules 2000 (b) the oﬁrcers who have tarled e

~ 5"SWM Rules”
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(v)

(vi)

to enforce the Rules and have failed to comply with the directions of the NGT, ()
the time schedule within which proper waste mainagement will be done in the
area in terms of the Rules; and (d) filing an undertakina that waste management

shall be done in ietter and spirit;

- On 16 May 2'017, the NGT noted that in pursuance of its previous directions,

SMC had filed an affidavit in dicating, /nter alia, the action plan which it proposed
to execute for handling th_e problem of MSW within its jurisdiction. The NGT was
itﬁfotlned that the issue pertaining to the closure of the Khajod dumping site wa

pending before the S Stan .d.. ‘Committee of SMC. Hence

directed the

Stanaing Committee to take a decision and issue a work order for Commencing

the work of the. closure of the-epen e‘um_ping site within a month. Moreoy ver, D[VC

-was mrecreo to piace on the record the detath of the lanc,a where the pro;ects

ate-to be' commlsS|oned; '

. 0 19 Sebtember 2017 a sta.tement was made on l"elnalf ut SMC that it is under
an ob hgauon to eompiy Wlth the b\NM Rules and that the site at Khajod IS_
deSIQnated for a landhl! an MSW processing ptant and a waste to- energy plant

' of 100 TPD ona publlc prlvate partnershlp bas:s

Pursuant to the order of the NGT dated 19 September 2017 the- apoptlantc:"

qforr“ Ia ed certain act ion pcnnts tor immementanon of the SWM Rules On 26

September 201? an undertakmg was filed on behalf of SI\/IC by the MumCJpaE‘
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(vii)

- (viii);

g

Commissioner setting out the steps which would be taken for dealing with MSW,
transportation, storage, and processing as well as' on other related matters. The
undertaking: stipulated that -there shal'l 'be no  landfilling or dumping  of

unprocessed and unsegregated I\/ISW atter two years subject to” '100% workrng

~ of the Solid Waste Processrng Piant and:certaln_-other .COUdItIOl’lS,

On [ November 2017‘ an order was passed by he NGT settlng out that it would.
be hearrng SMC lnter alla on the quallfied nature of the. undertakmg whlch was"‘

fmmshed by lt havmg regard to the SWM Rules ahd on tho proposed use of the-,

_Khajod lahdfrll srte desprte ltS potentral as a landtrll srte belng concluded. The,_'
_NGT also mdlcated that rt Would be hearmg submlssrons on the commlssromng
of the waste to energy plant and the waste to compost plant within a grven tlme_‘-

2 frame

An order was passed-by the l\l_gzr"rr;_on_S‘Dec'ember 2017, dealing particularly with - -
the issue of quantification of compensation to the farmers due to the darnage . -

caused by the'bumjr]g of sOlid Waste.'a_ndlgroun'd Water pfoarurron; -

. On 2 July 2018 the NGT lssued dlrecttons statmg that the submtssrons Wthh‘- |
.'Were urged before it by SMC were unacceptable The NGT declmed to accept

' "the contentlon that the Waste to energy p[ant could only be completed by:

= December 2019 ahd drrected that it ought to be completed by March 2018 and
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.
(x) On 17 July 2018, the NGT noted that SMC’s current action plan prima facie did

use J of Schedule-t of the SWiM Rules in relation

O
2
?

not fulfill the requirements o

to closure and rehabilitation of old dumping sites and legacy waste. Hence, it

~. directed SMC to file an affidavit recording its compliance.

5 A considerable amouﬁt of judicial time and attention was entailed during the
course of thé hearihgé associated with the above orders. Earlier Benches of _the NGT at
the Western ane Bench had been monitoring the status of compilance with the SWM
Ru!es The NGT was. seized with diverse aspects Dert'nnllnﬂ to the disposal of MQW by
-'SMC mr‘ludmn the modalities which have to be fellowed while camn‘séssioh‘mg prrc_)jeci:s

m“the future for the conversion of waste 1o energy.

s _,_'.Ra.the_r éurpr_isingiy, when the proceedings came up on 28 September 2018
beft’;ré the- Principal Bench of the NGT, the OA was disposed of Qn the grﬁund tbat in
.ﬂnolher OA — OA No 6“‘* of 2018 — the NGT had corﬁtimeuAﬁe" ' g' onau and b{a[C
rLeve! Commlttees to-monitor the Imnlefﬂenfﬂt'ow of the SWM Ru!e‘s. The 0OA ﬂled. by the
Aappeliants-' Wa's-‘ thu§ ‘Ciosed with iiperiy to - represént the "Caise- an’d ; venti'lat'e “all
.gr'ie.\:/ant:és before th_e.app'fOpriate comrhittee. For convenienCe .Q-f -refereﬁée, the order .

paésed by the N__GT is extracted below:.

“As ihis OA relates to implementaticn of Solid Waste ‘Manage'ment
-Rules 2016, we are of the considered opinion that it is covered by - :
the order passed ! h" the larger Bench of the |r|ounal oateﬂ 2Utn
- .August 2018 in OA No 6U6 of 2018. .

The Apphcant wouId be at %berty to represent its case and ventllate
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all grievance before the Committee which shall look into it and finally
decide the same:

Consequently, OA No 81 of 2014 stands disposed of. There shall be
no order as to cost.

M.A. No. 1392 of 2018 und 1393 of 2018

These Applications do not survive for consideration as the main
Application has been decided and are accordingly dismissed.”

7; At thls Juncture it rs also tmportant to elahorate on NGT's Judgment an-d order
dated 31 August 2018 in OA No 606 ot 2018 Those proceedrngs arose from Wnt.
| pet_mons frted before-thls Ar(;_ourt rn re!atton torthe proper 1mpler’nentat|0n of SWI\/I' RUIQS_
aer'_oss‘- the country which :wer_-e tater" -transf'erre'd o t,h'.e_ NGT_,...:VThe NGTnotedin its
'deie'ision.that thoogh it ha‘d erar-lier rSeUed -.direc:tions torl the imp!ementation of the-Str\/:Mrl :
Rules they had not been complred wrth Later ina meetrng organrsed by the Central_‘.

‘ Poliutron Control Board wrth all the States and Unron Terrrtories it WS recommended

tthat the NGT should torm Apex Regronat and State Level Commrttees for the_'

unplementatron of the SWM Rules and the drrectlons lssued hy the NGT, and that these,‘ 3
Commlttees should submat quarterly reports to the NGT Thus the NGT drrected the

tollowrng

:(i)' The Apex Monrtorlng Commrttee was set up for one year tlH further orders Its" :
o role was to mteract wrth the relevant Mmrstnes and the Regronal Monrtorrng :

) ‘.-Commrttees and it could formulate gurdelmes/drrectrons whsch may be useful N

"to the Regronal Monrtonng Commrttees and the States/Umon Terntorres ‘Iti s



(iry

(ii)

Monitoring Committees once a month. It shall then submit its report to the
NGT every quarter. Further, it was also directed that the Committee set up a

wehsite for dissemination of information, so as to enable public participation;

The Regional Monitoring Committees were set up for one year, till further

orders, for each zone — North, East, West, South and Cemral Tney were o

ensure effective implementation of the SWM Rules, and that mixing of bio-

_medical waste with MSW does not take place and _bio—medic_al'waste is

processed in accordance with the Bio-Medical Waste Management Rules

--2'0116; The Shrinitess Ware 1 preferably meet every week, and meet the

ADeA Momto:mc Committee, have inter se Enteractiens'and meet the States

When necessary They were to submit their reports to the Apex Monitoring

' pommittee twice a. quarter and also submit a report to fhe NCT ufter the first

: quarter, Much like the Apex Mohitering Cemmittee,_{the Rlegionak Monitoring

Cormmftteeswere also directed to set up websites; and

The State Leve! Commlttees were set up for one year tlll further orders for

"each State and Union Temtorv They were to preferably meet Wlth Iocal bod|e5

once every two -weeks, and the local bodies were to f'ur'ni;sh ‘t_h'em‘teper_ts twice

a'month.. They were to decide on technical ‘a_.nd po‘.iicy"'i‘Ssue's'in-accordance

- with the SWM Rules and consistent with he dlrecttons OT Apex anu Reglonat
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Monitoring Committees. Further, they were to send their reports to the
Regional Monitering Committee on a monthly basis. It was also directed th_at
‘ pub!rc.invotvement may be encouraged and status of MSW be placed in the

pub‘lic,-‘d.o'm.ain. ‘

-_The NGT drrected that the Commrttees would be at I|berty lo issue drrectrons for

executton of the orders of the NGT to any authorlty

g Ms S.hilpa:_'Chohah; iear'hed"Coun'eel"appearrhg on behalf of,the.apoellahts,‘ has '
Su‘bthitte’d -that'retegatirrg‘ the appellants to a committoe 'wae-who.lly inaopmpriate havind-
‘regard 10 the progress Wthh had been achreved by the Western Zone Bench of the _
NGT zn unravel]rng varrous aspects of the case. Moreover |t‘ IS urged that the Jurrsdrctron_"
.,-to provrde restrtutron and award compensatron is entrusted t0 the NGT and hence |t- '

was not approprrate or oroper to dlspose of the OA by reiegatrng the decrsron to a_'- '

'commrttee,.--_?_ o - | | |

9 | On theother hand"ilit/lr:_‘-Tejas-P‘atel learned Counsel apoearing on b-ehaif,of'S't\f:I-.(.Z'- :

: suhmrts that the appeiiants have produced absolute]y no materrar on the basrs of whrch-, '

) a clarm r‘or compensatron can be made Moreover rt was urged that they have a remedy

“a T ) of ventrlatrng therr grrevances betore the approprrate commrttee k .

; 10 The OA was ﬂled by the appellants under Sectrons 14 and 15 of the NGT Act '

s Sectron 145 ot the NGT Act vests the NGT wrth urrsdlctron over all crvrl cases where a’ '

' ,6 4. Trrbunal to settle. dlsputes —(1) The Trrbunai shall have the 1ur|sdrc£|on over. all crvt cases where a substantral “ *
guestion relatmg to env;ronmeht (rncludmg enforcement of any-legal nght relatrng to envrronment) is |hvo[ved and such CT
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substantial question relating to the environment is involved, and such question arises

Section (1) of Section 15 is in the following terms:

“15. Relief, compensation and restitution.—(1) The Tribunal may,
by an order, provide,—

(a) relief and compensation to the victims of poliution and other
environmental damage arising under the enactments specified in the
Schedule | (including accident occurring while handling any
haz‘udous substance), '
(b) for restitution of property damage_d;r‘

(c) for restitution of the environment for such area or areas,

as the Tribunai may think fit."”

-

11 In Mantri Techzone {P) Ltd. v. ch'am Fou_hd'ation7, a three-Judge Bench

this Court outiined that Section 15(1)(c) of the NG| Act emrusts Droad powers to the

NGT. Speaking for the Court, Justice D‘ADGUI .Nazeer heid:

"43. Section 15( )(c) of the Act is an entire island of power and
{ with Section 20 of the Act. The 'p'.nc:pies of

sustainable development, precautionary. principle and polluter. pays '
propounded - by ‘this Court by way of: m_ultlp_fe_ ,lurﬁc.!ai
pronouncements, have now -been embedded as a- bedrock -of

- environmental jurisprudence under the NGT Act. Therefore, wherever

iurisdiction read

.question arises out of the implementation of the enactments speciﬂed in Schedule 1.
(2) The Tribunal shall hear the disputes arising from the guestions _.";fcn'" toin Suu~SECt]Dn ( and settie such

dlsputes and pass order thereon.

_‘ (3) No apphcation for adjudmatlon of d|spute under ’thlS section shall be entertamed by the Tnbunal unless it is
'made wnhln aperiod of s six months from the detﬂ on which the- cause of act.on for suhh ulSpULc .Erst arose:

Prov:de that the Tribunal 1 may, if it is satisfied that Lhe appncam was prevemeo oy sumuent cause irom filing the
apphcatxon within thie said pericd, allow it to be filed within a further. penod net exceedmg sixty days.”
A (2019) 188CC 494 - :
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the r'environment and ecology are being compromised and
jeopardized, the Tribunal can apply Section 20 for taking restorative
measures in the interest of the environment.”

42 the OA frled by theappetlants raised issues fallrng wrthm the Junsdrctron of the

‘NGT under Sectron 14, srnce it relates 1o the mplementatlon of the SWM Ru[es The

--SWM Rulee have bcon notificd pursuant to the powers conferred by oectrons 3 6 and
.'j'.25 of the Envrronment (Protectron) Act 1986 which is Entry ‘3 rn q(“hedule 1 0[ the NGT
| A None of the prayers sought by the appeitants are of a nature that cannot be'
| -:-granted by the NGT in: accordancc with |t5 powers under Sectron lo(l) of the NGT Act
The QA Was berng contrnnonsly he_ard by the Western,éone 'B‘ench"of l.th‘e NG_T since

'VVAdgufst AZOZ‘L/-t,- andfit had already issued significant i_nteri_rn direct‘io.ns.r |

ST 3 Hence the issue before us is only whether the Prrncrpal Bench of the NGT“ _:

: '-',_jcorrectiy d;rected the appellants to now approach one of the Commrttees set up by |t

L rather than contrnue wrth the proceedrngs in the OA To understand thrs we must frrst

cOnsrder the. role _ot stich commrttees which are set up by cou-rts._and tnbunals al_rke.’

5_"14‘ Et- 'is" ﬁrst 'important to-diftere'ntiate expert cornmi-ttees Which‘.are; set by the.
',._courts/tnbunals from those set up by the. Government in exercrse of executrve powers'

o or under a partlcutar statute The tatter are set up due to thelr technlcal expertise n ar

o ?-.."glven area, and therr reports are, SUbJECt to udrcralty observed restralnts open to»t

l';udrcral revrew betore courts when decrsrons are taken solely based upon them The'

precedents ot thrs court unanrmously note that courts should be crrcumspect in rejectrng.'
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arbitrary or mala fide?. On the other hand, courts/tribunals themseives set up expém
committees on occasion. These committees are set up because the fact-finding
exercise in many maiters can be complex, technical and time-consuming, and may
often require the committees to conduct field visits. These committees are set up with
specific terms of reference outlining their mandate, and their reports have to conform to
the mandate. Once these committees submitthei_r final ‘s“epo_rts -to the court/tribunal, it is
open to the parties to object to them; which Is theh 'adju_dicate_d.upon. The role of thes_e
expert committees does not subétituté the ad-judic'ato-ry_ rale of the court or tribunal. The
role of an expert comnwitfee appofnite‘d by an adjudicét.ory forum islor-ﬂy to assist it in the
exe.rcise of adjudicatory functions by hfoviding them bétlte‘r. data and factual clarity,
which is alsc open fo challehgé by all co‘néemed partiés. A!!@\,n“fing for ob

' raxsed and considered makes the procebs fa:r and partlcmatorv for all stakeholders.

15  Sections 14 and Section 15'entrust adjudicatory functions to the NGT. The NGT
Is ‘a specialized body comprising of judicial .and‘exp.ert members. Judicial members

1
bring to

&
o
]

g ar their experience in adjudicating cases. On the other hand, expert
members bring into the decision-making . process scientific knowledge on issues

concerning the environment. In Hanuman Laxman Aroskar v.-Union of India® a two-

Judge Bench of this Court noted that the NGT is an expert adjudicatory body on the

8 Basavaiah (Dr.} v Dr. H.L. Ramesh, (2010} 8 ScC'372 {in :elailon to appomtment inan academlc msmuhcn) State of -
.Kerala V. RDS PmJect Ltd., {2020) 9 SCC 108 (m re]at:on to safety of aflyover pro ject)"-
9 (2019) 15 SCC 401 .
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_ environment. The Court held;

“133. The NGT Act provides for the constitution of a tribunal
consisting both of judicial and expert members. The mix of judicial
and technical members envisaged by the statute is for the reason

. that the Tribunal is called upon to consider questlons which involve
the application and assessment of science and lts lnterface Wlth the
environment.. ‘

134. NGT is an expert adjudicatory body on the environrnent." i
The NGT does not have a dearth of ‘expertise’ when it comes. to the issues of
~ environment.

= . 16 Sectlon 15 empowers the NGT to award compensatlon to the vnctrrns of pollutron-

o fiand for en\nronmental damage to prowde for |estltutlon of property Wthh has been

damaged and for the restrtutlon of the enwronment The NGT cannot abd:cate 1ts _

'.'-__Junsdtctton by entrustrng these core ad;udrcatory functrons to admimstratlve expert

; commlttees Expert commtttees rnay be appomted to assrst the NGT |n the performance

' .ﬁ. of |ts task and as an adeﬂCt to its fact t|ndlng role But adjudrcatlon under the statute rs'

entrusted to the NGT and cannot be delegated to admrmstrattve authorltres

dedlCﬁtOl’y functlons a551gned to courts and tr|bunals cannot be hlved ott o0

:;'admlnrstrattve commlttees In Sanghar Zuber Ismall V. Nllmstry ot Envrronment

P :_'rForests and Clrmate Change and Another“ a three Judge Bench of th|s Court noted

-,that the NGT cannot refuse to hear a challenge to an Env:ronmental Clearance under'-

o ',_Sectron 16(h) of: the NGT Act and delegate the process of adjudlcatlng on compl!ance to :_

' 10 2021 JCC OnLlne sSC 669
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an expert committee. The Court held:

8...the NGT has not dealt with the substantive grounds of challenge
in the exercise of its appellate jurisdiction. Constitution of an expert
committee does not absolve the NGT of its duty to adjudicate. The
adjudicatory function of the NGT cannot be assigned to commitlees,
even expert committees. The decision has to be that of the NGT, The
NGT has been constituted as an expert adjudicatary authority under
an Act of Parliament. The discharge of its functions cannot be
chviated by tasking committees to carry oul a function which vests in
the tribunal.” '

17 The NGT has in the pr s_enf. case abdicated its jurisdiction and entrusted judicial
functions to an administrative expert committee. An expert committee may be able to
assist the NGT, for instance, by ‘ca"rrying out a fact-finding exercise, but the adjudication

has 1o be by the NGT. Thls is not” a delegab!e funct;or Thus, the order impugned in the
e.ppeal cannot he sustained. The co‘nseduence'o.f th"e imouoned order is to efface 'the'-

":eueulous exercise \thh Was Carrled out by the E‘ai’li@l’ Benches. Valuable time has

~ been lost in the meantime‘_and 'crr'uciaie iSsues,per‘tammg'_to the environment in th_e'

order :zr‘d to restore OA No 81 of 7014 (WZ) to the file of the NGT. We accordmo!y allow
the appeal and set as:de the lmpugned order dated 28 September 2018 OA No 81 of

......

2014 (WZ) is restored to the ﬁ!e,ef the NGT. The NGT shall commence with the "‘ee“e

\.-
e

., 0fthe prbceedings from. the sfage which 'Wasrai’rived at befare the impugned order -

dated 28 September 2018 was passed.' Unfortunately, more than three years have
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péssed in the meantime, a delay which could have been avoided had the NGT

~proceeded to adjudicate upon the issues which were raised before it.

19 This Court has not expressed any opinibn' on the merits of the issues which are
raised before the NGT. The NGT will take an appropriate view and issue appropriate

* __d_irectiohs In continuation of the directions which 'hol-d‘t'heﬂe'ld, af:ter,hearing-the parties.

.20 The Court was appnsed that the Impugned order Was passed by the Prmcspal

Ben(,h since the Westem Zone Bench of the N(JT Was not functfonmg at the relevant

. 't|me Hence OA No 81 of 2014 (WZ) ma_y-now be_ hear_dﬁ-by: -the Ben'ch which is

I‘_-"as_srgne_d,wnh the requisite Junsdlct;on'to hear the'SUbjéct matter of the OA.
L1210 The appeal is accord_ingly-allowérd ‘_in--th’e: éﬂbOVé;'te"rm's.;_,., 25"

Lo 22 , Pénding.applicationsﬂ if aﬁy,‘St'arﬁ'd‘di'spibs‘ed‘fof._,

KT RS« W TS S J.
[Dr Dhananjaya Chandrachud] '

" e ..... Je
‘W [Bela M Trtvedr] ‘
New Delhi; & - o
. Jahuary 21, 2022 o
: CKB _
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ITEM NO.18 _ Court 4 (Video Conferencing) SECTION XVII
SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

KANTHA VIBHAG YUVA KOLT SAMAI PARIVARTAN Appellant(s)
TRUST & ORS.

VERSUS
THE STATE OF GUJARAT & ORS. Respondent(s)

Date : 21-91-2022 This appeal was called on for hearing today.

CORAM |
HON'BLE DR. JUSTICE D.Y. CHANDRACHUD
HON'BLE MS. JUSTICE BELA M. TRIVEDI

For'Appellant(s)' ‘Ms. Shilpa Chohan, Adv.
' ‘Mr. Ssawahiq Siddique, Adv.
~ Dr. Pratyush Nandan, Adv.
“Mr. Rajesh Singh, AOR

For Respondent{s)' Ms. Aastha Mehta, Adv.
- : Ms. Deepanwita Priyanka, Adv.

'Ms. Ruchi Kohli, AOR
Mr. Avijit‘Rey, AOR
" Mr. Tejas Patel, AOR

- Mr. Kaushal Pandya, Adv.

UPON hearlng the counsel ‘the Court made the followwng
ORDER
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of death penalty and can, in appropriate cases, order that the sentences would
run consecutively and not concurrently. The above sentencing policy has
been adopted by this Court in several cases since then, the latest being
Gurvail Singh v. State of Punjab%. We have indicated that:this a case where
the accused is involved in twenty-four cominal cases, of which three are for
the offence of murder and two are for attempting to commit murder. In such
circumstances, if the appellant is given a lesser punishment and let free, he
would be a menace to the society.

~ 23.We are of the view that this is a fit case where 20 years of rigorous
imprisonment, without remission, to the appellant, over the period which he
has already undergone, would be an adequate sentence and will render
substantial justice. Ordered accordingly.

24. The appeals stand disposed of as above.

(2014) 3 Supreme Court Cases 430

(BEFORE R.M. LODHA, MADAN B. LOKUR AND KURIAN JOSEPH, JJ.)
GODREJ AND BOYCE MANUTFACTURING '

COMPANY LIMITED AND ANOTHER ‘ 5 Appellants;
Versus )
STATE OF MAHARASHTRA AND OTHERS : _ .. Respondents.

Civil Appeals No. 1102 of 20141 with Nos. 1103-120 of 2014 and
SLP (C) No. 34691 of 2011, decided on January 30, 2014

A. Constitution of India — Arts. 300-A and 14 — Deprivation of
property by authority of law —— Strict compliance with procedure
prescribed by law for deprivation of property — Mandatory requirement of
— Notice requirements/Proper opportunity to object to deprivation of
property not complied with as prescribed by law [S. 36(3) of Forest Act,
1927] — Held, deprivation was ineffective and property did not stand
transferred to/did not vest in State and remained with the owner — Land
Acquisition Act, 1894 — S, 5-A — Natural Justice — Audi Alteram Partem
— Right to Hearing — Proper or Fair Hearing

B. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
S. 2(6)(iii) — Private forest in respect of which notice issued under S. 35(3),
Forest Act, 1927 before 1975 State Act came into force, so as to transfer
property therein to State — Issuance of nolice without service upon
landowner even though notice published in Gazette — Other requirements
as to proper opportunity to owner to object to deprivation of its property
alse not complied with-— Inefficacy/Insufficiency ofyfor any Jand being
declared a “private forest” under 1975 Act *— Hence, ownership of Jand
concerned did not stand transferred to/did not vest in State

8 (2013) 10 SCC 631 : (2014) 1 SCC (Cri) 364
1 Arising out of SLP (C) No. 10677 of 2008. From the Judgment and Order dated 24-3-2008 of
the High Court of Bombay in WP No, 2196 of 2006

|z

3
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— Disputed land designaled as “residential” in development plans and
permission granted by Municipal Corporation to construct multi-storeyed
buildings thereupon — Notice issued to appellant Company under S. 35(3)
of 1927 Act that land was a forest which vested in State and notice published
in Ramhay Gavernment Gazette of 6-9-1956, but not served npan appellant
Six stop-work notices issued to appellant in 2006 that disputed and was
“affected” by the reservation of a private forest and therefore no
construction could be carried out therein without the permission of Central
Government — Writ petition thereagainst, dismissed by High Court —
Held, mere issuance of a notice under the provisions of S. 35(3) of Forest
Act, 1927 without compliance with the remaining requirements of S. 35(3),
is not sufficient for any land being deciared a “private forest” as defined in
S. 2(f)(iii) of 1975 Act — In the facts and circumstances, the State not having
taken any action for almost 60 yrs, even assuming that disputed }ands are
forest lands, State cannot be allowed to demolish the massive constructions
made thereon over the last half a century — High Court orders set aside —
Notices impugned in the writ petitions, quashed

— Forest Act, 1927 — Ch. V — Salsette Estates (Land Revenue
Exemption Abolition) Act, 1951 (47 of 1951) — S. 4 — Forest (Bombay
Amendment) Act, 1948 (62 of 1948) — Forest (Bombay Amendment) Act,
1955 (24 of 1955) — Forest (Maharashtra Unification and Amendment) Act,
1960 (6-0f 1961} — Urhan Land (Ceiling and Regulation) Act, 1976, S, 6

C. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
S. 2(f)(iii) — Private forest in respect of which “notice has been issued”
under S. 35(3), Forest Act, 1927 — Word “‘issued” in S. 2(f)(iii) — Meaning
and mode of interpretation — Deviation from rule of literal construction —
Warrantedness — Scheme of S. 35, Forest Act, 1927, considered and reiied
on for interpretation of — Held, “issued” in S. 2(f)(iii) of 1975 Act must
include service of show-cause notice upon the noticee owner as postulated in
S. 35 of the Forest Act, 1927 — Chintamani Gajanan Velkar, (2000) 3 SCC
143, overruled on this point — Interpretation of Statutes — Basic Rules —
Literal or strict construction — Abandonment of literal censtruction —
When warranted — Constitution of India — Arts. 300-4 and 14 — Words
and Fhrases — “Issued™, ““notice issued™

D. Environment Protection and Pollution Contrel — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
S. 2(f)(iii)) — Private forest in respect of which “notice issued” under

S. 35(3), Forest Act, 1927 — Service of notice — Purpose — Held, necessity
of ensuring service of notice upon the noticee owner, is to protect the
interests of the owner of the forest so as to afford such owner an opportunity
to object to deprivation of its property, as such owner may have vaiid
reasons not only to object to the issuance of regulatory or prohibitory
directions, but also to enable him/her to raise 2 jurisdictional issue that the
iand in question is actually not a forest — It is also to prevent damage to or
destruction of a forest — Constitution of India — Arts. 300-A and 14 —
Land Acquisition Act, 1894 — S. 5-A — Natural Justice — Audi Alteram
Partem — Right to Hearing — Proper or Fair Hearing '

e A
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E. Interpretation of Statutes — Basic Rules — Liberal construction/
interpretation — Abandonment of literal construction — When warranted
— When provisions of a statute inexorably suggest a subtext other than
literal, then the context becomes important

FE. Environment Protection and Pollution Control — Forests —
Maharashira Private Forests (Acquisition) Act, 1975 (29 of 1975) —
Ss. 2(c-i) & (f) — Applicability — “Forest” — “Means and includes” in
definition of forest in S. 2(c-i) — Effect — “Means and includes” used in
definition of “forest” in S. 2(c-i) does not detract or take away from the
primary meaning of the word “forest” — Lands part of development plan,
within municipal limits and covered by Urban Land Ceiling Act, held, are
not “forest” within primary meaning of that word, or even within extended
meaning thereof in S. 2(c-i) — On facts, in case of the lead appellant G, as

" per the consent decree dated 8-1-1962 passed.by High Conrt the disputed

land was not a wasteland nor was it a forest land — Insofur as other appeals
are concerned, the disputed lands were built upon, from time (v time, either
for industrial purposes or for commercial purposés or for residential
purposes — Hence, none of the disputed lands are “forest” — Interpretation
of Statutes — Basic Rules — Plain or ordinary meaning — Primary
meaning of a word — Limits on deemed or extended meaning given in
statute

The appellant acquired land described in the perpetual lease/kowl as
“wasteland” and one of the purposes of the lease was to cultivate the wasteland.
On 27-8-1951 the State of Bombay passed the Salsette Estates (Land Revenue
Exemption Abolition) Act, 1951. According to the State, the disputed land was
not appropriated or brought under cultivation before 14-8-1951 and, therefore, it
vested in or was the property of the State by virtue of Section 4 of the Salsetie
Estates Act. This was disputed by the appellant and the High Court passed a
consent decree on 8-1-1962 to the effect that except for an area of 31 gunthas, all
other lands were appropriated and brought under cultivation by the appellant
before 14-8-1951 and are therefore the property of appellant. Furtber, it was held
that these events established two facts: ~ -

(i) Even according to the State, the disputed land was “wasteland” and
not a “forest”. This was significant since the Forest Act, 1927 did not apply
to “wasteland” [due to the Forest (Bombay Amendment) Act, 1948) with
effect [rum 4-12-1948. ;

(i) It was acknowledged by the State that the disputed land (even if it
was a forest) was appropriated or brought under cultivation by the lead
appellant G before 14-8-1951. &

A development plan for the City of Bombay was published on 7-1-1967 and

the next development plan was published in 1991. In both the development plans,

the disputed land was designated as “R" ur “Residential”. On publication of the.
first development plan, the appellant applied for and was granted permission, on
_varions dates, by the Municipal Corporation to construct residential buildings on

U the dispitéd Tards B Sonstrietbd foureuctibuildings on the basis of permigsions

granted from time to time and these building were occupied for residential
purposes by its staff. On 17-2-1976_the Urban Land (Ceiling and Regulation)
Act, 1976 came into force. Since the disputed land was in excess of the ceiling
limit, the appellant filed statements {(under Section 6 of the 1976 Act) and sought

7| PSR P B o
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exemption from the competent authority for utilising the excess/surplus vacant
tands for induostrial and residential purposes, and pursuant to the grant of
exemption, the appellant applied for and was granted permission by Municipal
Corporation of Greater Bombay to construct multi-storeyed buildings on the
disputed land. Over a period of time, it had constructed more than 40
multi-storeved residential buildings (ground + 4 and ground + 7}, one club housa
and five electric substations. It was said that over a couple of thousand families
weie veeupying these boildings and thae further constmenion had also been
made, pursuani to permission granted, of a management iistitule and other
residential buildings.

Completely unknown to the appellant and not disclosed by the State even
when the consent decree was passed by the High Court, 2 notice had been issued
under Section 33(3) of the Forest Act, 1927 (as amended) and published in the
Bombay Government Gazette of 6-9-1956 in respect of the disputed land. The
notice was not served upon the appellant and, it was submilied, thi- the 5
was never acted upon. Sometime in 1975 the State Legislature passed the
Maharashtra Private Forests (Acquisition) Act, 1975 (Private Forests Act, 1975).
The abovesaid notice after its publication in the Gazette was not acted upon
either under the provisions of the Forest Act, 1927 as amended from time to time
nor under the Private Forests Act, 1975. Admittedly, no attempt was made by the
State to take over possession of the disputed land at any point of time. On the
contrary, permissions were granted to the appellant from time to time for the
construction of buildings on the disputed land, which permissions were availed
of by the appellant for the benefit of thousands of its employzes and others.

On or about 24-5-2006, the appellant received six stop-work notices issued
by the Assistant Engineer of Municipal Corporation concemed stating that the
Deputy Conservator of Forests, Thane Forest Division, by a letter dated 8-5-2006
had informed that the disputed land was “affected” by the reservation of a private
forest and therefore no construction could be carried out therein without the
permission of the Central Government under the Forest (Conservation) Act,
1980. The appellant filed a writ petition n the High Court praying, inter alia, for
& declaration that the lands owned by’ it are not forest iand; that the [ettér issued
by the Deputy Conservator of Forests as well as the six stop-work notices dated
24-5-2006 be declared as illegal, ab initio null and void and that the mutation in
the revenue records be also declared illegal. Similar writ petitions were filed by
other similarly situated persons. The High Court dismissed all the writ petiticns.

The appeiiants had thus filed the present appeals.

Allowing the appeals, the Supreme Court '

Held :

The mere issuance of a notice under the provisions of Seciion 35(3) of the
Forest Act, 1927 is not sufficient for any land being declared a “private forest”
within the meaning of that expression as defined in Section 2(f)(iii) of the
Maharashtra Private Forests (Acquisition) Act, 1975. The word “issued” in
Section 2(f)(iii) of the Maharashtra Private Forests Acquisition Act, 1975 read
with Section 35 of the Forest Act, 1927 must not be given a literal interpretation

tice

" but 4 'broad ‘meaning. The word must be given a broad meaning in the

surrounding context in which it is used. Lastly, assuming the disputed lands are
forest lands, the State cannot be allowed to demolish the massive constructions
made thereon over the last half a century, in the facts and circumstances of these
appeals. (Para 1)
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Oberoi Constructions (P) Lid. v. State of Maharashtra, (2008) 3 Bom CR 408, reversed
Bombay Environmental Action Group v. Siate of Maharashiru, PIL Mo 17 of 2002, erder
dated 22-6-2005 (Bom); Godrej & Boyce Mfg. Co. Lid. v. State of Maharashtra, (2010)
12 SCC 509; Godrej & Boyce Mfg. Co. Lid. v. State of Maharashtra, (2014) 3 SCC 469;
Godrej & Boyce Mfg. Co. Lid. v. State of Maharashira, SLP () No. 10677 of 2008,
order dated 5-5-2008 (SC), referred to
The “means and includes” definition of forest in Section 2(c-i) of the Private
Forests Act, 1975 does not detract or takc away from the primary meaning ot the
word “forest”. In the case of the appellant, the admitted position, as per the
consent decree dated 8-1-1962 is that the disputed land was not a wasteland nor
was it a forest. Insofar as the vther appeals arc concemed, the disputed lands
were built upon, from time to time, either for industrial purposes of for
commercial purposes or for residential purposes. Under the circumstances, by no
stretch of imagination can it be said that any of these disputed lands are ‘‘forest”
within the primary meaning of that word, or even within the extended meaning
given in Section 2(c-i) of the Private Forests Act, 1975. (Paras 44 and 48)
Jagir Singh v. State of Bihar, (1976) 2 SCC 942 : 1976 SCC (Tax) 204; Robinson V. Barton-
Eecles Local Board, (1883) LR 8 AC 798 (HL), refied on
Black Diamond Beverages V. CTO, (1998) ! SCC 458; J.C. Waghmare v. State of
Maharashtra, AIR 1978 Bom 119, affirmed
William Fielden Craies: Craies on Statute Law (Tth Edn., Sweet & Maxweil Lid., UK,
1971), referred to
Undoubtedly, the first rule of interpretation is that the words in a statute must
be interpreted literally. But at the same time if the context in which a word is
used and the provisions of a statute inexorably suggest a subtext other than
literal, then the context becomes important. Applying the law laid down by the
Supreme Court on interpretation, in the context of these appeals, we may be
missing the wood for the trees if a literal meaning is given to the word “issued™.
To avoid this, it is necessary to also appreciate the scheme of Section 35 of the
Forest Act, 1927 since that scheme needs to be kept in mind while considenng
“issued” in Section 2(f)(iii) of the Private Forests Act, 1975.
) e (Paras 51, 54 and 55)
R.L Arora v. State of U.P, AIR 1964 SC 1230 : (1964) 6 SCR 784, followed
TELCO Lid. v. State of Bikar, (2000) 5 SCC 346; Joginder Pal v. Naval Kishore Behal,
“+-(2002) 5 SCC 397, affirmed S
A notice under Section 35(3) of the Forest Act, 1927 1s intended to give an
opportunity to the owner of a forest to show cause why, inter alia, a regulatory ot
a prohibitory measure be not made in respect of that forest. T is important to note
that such a notice presupposes the existence of a forest. The owner of the forest
is expected to file objections within a reasonable time as specified in the notice
and is also given an opportunity to lead evidence in support of the objections.
Atter these basic requirements are met, the owner of the forest is entitled to 2
hearing on the objections. This entire procedure obviously cannot be followed by
the State and the owner of the forest unless the owner is served with the notice.
. Therefore, service of a notice issued under Section 35(3) of the Forest Act, 1927
1is inherént in‘the very language used in.theiprovision and.the very purpose:of-th
provision. Additionally, Section 35(4) of the Forest Act, 1927 provides”that™
notice under Section 35(3) of the Forest Act, 1927 may provide that for a period
not exceeding six months (extended to one year in 1961) the owner of the forest
can be obliged to adhere to one or more of the regulatory or prohibitory
measures mentioned in Section 35(1) of the Forest Act, 1927. On the failure of

biagie e
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the owner of the forest to abide by the said measures, he/she is liable to
imprisonment for a term up w six months and/or a fine under Section 35(7) of
the Forest Act, 1927. (Paras 55 and 56)
Surely, given the penal consequence of non-adherence to a Section 35(4)
direction in & Section 35(3) notice, service of such a notice must be intempreted to
be mandatory. On the facts of the case of the leading appeilant, G, such a
direction was in fact given and G was directed, for a period of six months, t
refrain from the cutting and removal of trees and timber and the firing and
clearing of vegelation. Suictly speaking, therefore, despite not being served with
Notice No. WT/53 and despile having no knowledge of it, G was liable to be
punished under Section 35(7) of the Forest Act, 1927 if it cut or removed any
tree or timber or fired or clearad any vegetation. This interplay may be looked at
from another point of view, namely, the need to issue a direction under
Section 35(4) of the Forest Act, 1927, which can be only to prevent damage to or
destruction of a forest. If the notice under Section 35(3) of the Forest Act, 1527
is not served on the owner of the forest, he/she may continue to damage the
forest defeating the very purpose of the Forest Act, 1927. Such an interpretation
cannot be given to Section 35 of the Forest Acl, 1927 nor can a limited
interpretation be given to the word “issued” used in the context of Section 35 of
the Forest Act, 1927 in Section 2(/}(iii) of the Private Forests Act, 1975.
(Paras 56 and 57)
Finally, Section 35(5) of the Forest Act, 1927 mandates not only service of a
notice issned under that provision “in the manner provided in the Code of Civil
Procedure, 1908, for the service of summons” but also its publication “in the
manner prescribed by rules”. This double pronged receipt and confirmation of
knowledge of the show-cause notice by the owner of a forest makes it clear that
Section 35(3) of the Forest Act, 1927 is not intended to end the process with the
mere issuance of a notice but it also requires service of 4 notice on the owner of
the forest. The need for ensuring service is clearly to protect the interests of the
owner of the forest who may have valid reasons not only to object to the issuance
of regulatory or prohibitory directions, but also to enable him/her to raise a
jurisdictional issde that the iand in question is actually not a forest. The need for
ensuring service is also to prevent damage to or destruction of a forest. (Para 58)
Although a word has to be construed in the context in which it is used in a
statute, by making a reference in Section 2(f)(iii) of the Private Forests Act, 1975
to “issue” in Section 35 of the Forest Act, 1927, it is clear that the word is
dressed in borrowed robes. Once that is appreciated [and it was unfortunately
overlooked in Chintamani Gajanan Velkar, (2000) 3 SCC 143] then it is quite
clear that “issued” in Section 2(f)(ii) of the Private Forests Act, 1975 must
include service of the show-cause notice as postulated in Section 35 of the Forest
Act, 1927. (Paras 59 to 62)
J.C. Waghmare v. State of Maharushera, AIR 1978 Bom 119, distinguished
Chintamani Gajanan Velkar v. State of Maharashira, (2000) 3 SCC 143, overruled on this
point
CIT v. Bababhai Fitamberdas, 1993 Supp (3) SCC ﬁjO Banarsi Debi v. ITO, AIR 1964 SC

1742: (1964) 7 SCR.-539; CWT v. Kundan Lal Behari Lal, (1975) 4 SCC 844 : 1975.5CC

(Tax) 469, considered )

G. Environment Protection and Pollution Coatrol — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
8. 2(f)(iif) — Private forest in respect of shich notice “issued” under
S.35(3), Forest Act, 1927 — No time period specified for taking decision on
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show-cause notice issued under S. 35(3), Forest Act, 1927 — Presumption as
to time-period for taking action — It must be decided within a reasonable
time — Show-cause notice issued but no decision taken for 18 yrs, held,
makes the show-cause notice a dead letter — Basic principles of good
governance must be followed by every member of the Executive branch of
the Stale at all times keeping the interests of all citizens in mind as also the
larger public interest — It is the responsibility and duty of the State to
ensure that its laws are implemented with reasonable dispatch

- Natural Justice — Audi Alteram Partem — Right to Hearing —
Notice/Show-Cause — Constitution of India — Arts. 300-A and 14 —
Administrative Law — Administrative Action — Administrative or
Exccutive Function —- Fallure to Exercise Puwer/Delay in exercising power

- No time period specified for taking decision On show-cause notice —
Held, presumption — It must he decided within a reasonable time

H. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
S. 2(f)(iii)) — Private forest — Notice issued under S. 35(3), Forest Act, 1927
hefore enactment of Private Forest Act, 1975 — Whether a “pipeline notice”
— Notice after its issuance in 1956-1957 not acted upon till 1975 i.e. about
18 yrs — Held, S. 2(f)(iii) of Private Forests Act, 1975 is in a sense a saving
clause for pipeline notices issued under S. 35(3) of the Forest Act, 1927 but
which could not, for want of adequate time be either withdrawn or
culminate in the issuance of a regulatory or prohibitory final notification
under S. 35(1) of Forest Act, 1927, depending on the thjections raised by the
landowner — However, S. 2(f)(ili) of Private Forests Act, 1975 is not
intended to apply to notices that had passed their shelf-life and only
‘“‘pipeline notices” issued in reasonably close proximity to the coming into
force of the Private Forests Act, 1975 were “live’” and could be acted upon —
In present case, “pipeline” cannot extend from 1956-1957 up to 1975 —
Natural Justice — Audi Alteram Partem — Right to Hearing — Notice/
Show-Cause — Subsistence/Survival of notice — Duration of — Pipeline
notice — What is — Duration for which remains alive — Constntunon of
India, Arts. 14 and 300-A '

I. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acqulsition) Act, 1975 (29 of 1975) —
8.2(N(ii1)) — Land dceclared as private forest by issuc of notice — No
decision taken thercupon or attempts made to take possession by State —
Whether there was collusion between landowners and State — Allegations
of, negatived — Held, it is difficult at this distant point of time (about 60 yrs

~from date of notice) to conclude, one way or the other, whether there was or
was not any collusion (as alleged) or whether it was simply a case of poor
governance by the State — Possession of disputed land was not taken over

when it should have been, therefore, to raise it now after a lapse of so many
decades is unfair to appellants, the institutions; the State and the residents
of the tenements that have been constructed in the meanwhile — Forest ‘Act,
1927 — S. 35(3) — Equity — Delay/laches

e

or attempted to ‘be tikexi“over Tof ddcadbs anti-the: issiesvasinener raiseds
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Held -

In the absence of any time period having been specified for deciding a show-
cause notice issued under Section 35 of the Forest Act, 1927, it must be
presumed that it must be decided within a reasonable time. (Para 64)

According to the State, a show-cause notice wag issued to the appellant in
1957 (and assuming it was served) but no decision was taken thereon till 1975,
that 13, for about 18 years. This 15 an unusually long period and undoubtedly
much more than 2 reasonable 1ime had elapsed for enabling the State 0 take a
decision on the show-cause notice. Therefore, the show-cause notice must, for all
mients and purposes be treated as having become a dead letler and the seed
planted by the State yielded nothing. The entire problem may also be looked at
from the perspective of the citizen rather than only from the perspective of the
State. No citizen can reasonably be told after almost half a century that he/she
wag issued a show-cause notice (- hich was nrobably not served) and based on
the show-cause notice histher land was declared a private forest about three
decades ago and that it vests in the State. Basic principles of good governance
must be followed by every member of the Executive branch of the State at all
times keeping the Interests of all citizens in mind as also the larger public
interest. The failure of the State to take any decision on the shovs-cause notice for
several decades is indicative of its desire not to act on it. This opinion is fortified
by a senes of events that have taken place between 1957 and 2006, beginning
with the consent decree of 8-1-1962 in Suit No. 413 of 1953 whereby the
disputed land was recognised as not being forest land; permission to construct a
large number of buildings (both residential and otherwise) as per the
Development Plans of 1967 and then of 1991; exemptions granted by the
competent authority under the Urban Land (Ceiling and Regulation) Act, 1976
leading to making unhindered but permissible constructions; and finally, the
absence of any attempt by the State to take-possession of the “forest land” under
Section 5 of the Private Forests Act, 1975 for a couple of decades. The
subsequent event of the State moving an application in Godavarman, TAs Nos.
2352:53 of 2008 In WP No. 202 of 1995, virtiaily denying the existénce of a
private forest on the disputed land also indicates that the State had come to terms
with reality and was grudgingly prepared to accept that, even if the law
permitted, it was now (oo late to remedy the sitwation. This view was
emphaticaily reiterated by the Central Empowered Committee in its Report dated
13-7-2009. (Paras 67 to 69)

Ramlila Maidan Incident, In re, (2012) 5 SCC 1 : (2012) 2 SCC (Civ) 820 : (2012) 2 SCC

{Cd) 24} : (2012) 1 SCC (L&S) 8i0; Mansaram v. S.P. Pathak, {1984) 1 SCC 125;

Santoshkumar Shivgonda Patil v. Balasaheb Tukaram Shevale, (2009) 9 SCC 352 :

{2009) 3 SCC (Civ) 749, affirmed -

It was alleged that there was collusion between the appellants and the State
of Maharashtra to defeat the purpose of the Private Forests Act, 1975. It is stated
that prior to the said Act coming into force, the Secretary in the Revenue and
Forests Department of the State Government had written to the Collector ‘on

-27-8-1975:enclosing .a-copy-of the said Act.and.informing that under Section 5
thereof, the Range Forest Officers and the Divisional Forest Officers will be
authorised to take possession of the private forests from the landowners. It is
stated that the letter was issued to enable the Collector to coordinate with the
Divisional Forest Officers to ensure that the large private forests are taken over
physically as early as possible. Subsequently, by another letter (varicusly
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descnibed as dated 3-2-1977,- 14-2-1977 and 3-2-1979) the Secretary in the
Revenue and Forests Department advised the Conservator of Forests to go slow
with the taking over of possession of private forests in Thane, Kulaba and
Ratnagiri Districts. [t is difficult at this distant point of time to conclude, one way
or the other, whether there was or was not any collusion (as alleged) or whether it
was simply a case of poor governance by the State. The fact remains that
possession of the dnputcd land was not taken over or attempted to be taken over
for decades and the issue was never raised when it should have been. To raise it
now after a lapse of so many decades is unfair to G, the other appellants, the
institutions, the State and the residents of the tenements that have been
constructed in the meanwhile. (Paras 70 and 71)

Qiven this [aclual scenario, Sectinn 2(f)(iii) of the Private Forests Act, 1975
is not intended to apply to notices that had passed their shelf-life and that only
“pipeline notices” issued in reasonably Close proximity (w Uie coming into force
of the Private Forests Act, 1975 were "live” and could be acted upon. The fact
that the Private Forests Act, 1975 repealed some sections of the Forest Act, 1927,
particularly Sections 34-A and 35 thereof is also significant. Section 2(f)(iii) of
the Private Forests Act, 1975 is in a sense a saving clause for pipeline notices
issued under Section 33(3) of the Forest Act; 1927 but which could not, for want
of adequate time be cither withdrawn or culminate in the issuance of a regulatory
or prohibitory final notification under Section 35(1) of the Forest Act, 1927,
depending on the objections raised by the landowner. Looked at from any point
of view, it does seem clear that Section 2(f)(iii) of the Private Forests Act, 1975
was intended to apply to “live” and not stale notices issued under Section 35(3)
of the Forest Act, 1927. “(Paras 72 and 74)

I. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975)' —
S. 2(f)(iii) — Nature and interpretation — It is an expropriatory legislation
and must be strictly construed — Interpretation of Statutes — Particular
Statutes or Provisions — Expropriatory/Land acquisition or use-restriction
statutes — Strict construction — Constitution of Indxa Arts. 300 A and 14
Held : ’

Section 2(f)(ir) of the Private Forests Act, 1975 since it seeks to take away,

-after a few decades, private land on the ostensible ground that it is a private .

forest. Section 2(f)(iii} of the Private Forests Act, 1975 must not only be
reasonably construed but also strictly so as not to discomfit a citizen and
expropriate his/her property. (Para 73)
State of M.P. v. Vishnu Prasad Shanna, AIR 1966 SC 1593 : (1966) 3 SCR 557, followed
Khub Chand v. State of Rajasthan, AIR 1967 SC 1074 : (1967) 1 SCR 120; Hindustan
Patrolewm Corpn, Ltd. v. Darius Shapur Chenai, (2005) 7 SCC 627, affirmed

K. Environmerit Protection and Pollution Control — Forests — Private
forest — Issue of notice to landowners — Possessign of forest land by State
.- after 18 yrs — Construction of residential and commercial buildings on such

lands over time after obtaining valid statatoes: and:development: penmss:on;; s
— Demolition of constructions to “restore” the “forest” — Permissibility of ™

— Enforceability against appellant landowners and individual citizens —
Principle of “caveat emptor”, held, inapplicable in present case
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— State remained completely inactive when construction was going on
for a few decades — When such a large-scale activity involving the State is
being carried on over vast stretches of land exceeding a hundred acres, it is
natural for a reasonable citizen to assume that whatever actions are being
taken are in accordance with law — On facts, appellants followed due legal
process in making the constractions that they made and ail that can be said
of the State is that it enabled the appellants to obtain valid permissions from
various authorities, from time to time, to make constructions over a long
duration — Appellants and individual citizens cannot be faulted or punished
for that — Conduct of State, deprecated — In the facts and circumstances,
State directed to ensure that none of the persons concerned in these appeals
is prejudiced in any manner whatsoever — Maharashtra Private Forests
(Acquisition) Act, 1975 (29 of 1975) — S. 2(f)(iii) — Forest Act, 1927 —
S.35(3) — [Estoppel, Acquiescence and Waiver — Applicahility —
Constitution of Ladia, Art. 300-A

L. Environment Protection and Pollution Control — Forests —
Maharashtra Private Forests (Acquisition) Act, 1975 (29 of 1975) —
S. 2(f)(iii) — Lands in respect of which show-cause notice “issued” under
5.35(3), Forest Act, 1927 — Possession of land claimed by State to be forest
land by State and thus State seeking demolition of constructions —
Purchasers of tenements or commercial establishments thereupon for which
State had given statutory permissions and provided municipal facilities —
Doctrine of caveat emptor — Applicability — Principle of caveat emptor
would be applicable in normal circumstances and not in extraordinary
circomstances — Doctrines and Maxiis — Caveat emptor — Transfer of
Property Act, 1882 — Ss. 55(1)(a) and 3 — Defects that buyer with ordinary
care could discover — Constitution of India, Art. 300-A
Held :

The next question is whether at all the unstated decision of the State to take
over the sc-called forest land can be successfully implemented? What. the
decision implies is the demolition, amongst others, of a large number of
residential buildings, industiial buildings, commercial buildings, Bhabha Atomic
Energy Complex and Employees  State Insurance Scheme Hospital and
compulsorily rendering homeless thousands of families, some of whom may
have invested considerable savings in the disputed lands. What it also implies is
demalition of the municipal amd other public infrastructure works already
undertaken and in use, clearing away the rubble and then planting trees and
shrubs to “restore™ the “forest” to an acceptable condition. (Para 75)

The hroad principle laid down by the Supreme Court is not in doubt. An
unauthorised construction, unless compoundable in law, must be- razed. In
question are the circumstances leading to the application of the principle and the
practical application of the principle. More often than not, the municipal
authorities and builders conspiratorially join hands in violating the law but the

victim Js an innocent purchaser or investor who pays for the maladministration.

In‘such a case,'how is'the Victini't6'be compensated or is hé or she expected to be
the only loser? If the victim is to be compensated, who wili do 0? (Para 77)

The remedy of demolition cannot be applied per se with a broad brush to all
cases. The State also seems to have realised this and that is perhaps the reason
why it moved the application that it did in Gedavarman. (Para 82)

S~
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Looking at the issue from the point of view of the citizen and not only from
the point of view of the State or a well-meaning pressure group, it does appear that
even though the basic pnnciple is that the buyer should beware and therefore if the
appellants and the purchasers of tenements or commercial establishments from the
appellants ought to bear the consequences of unauthorised construction, the well-
settled principle of caveat emptor would be applicable in normal circumstances
and not in extraordinary circumstances as these appeals present, when a citizen is
effectively led up the garden path for several decades by the State itsclf. The
present appeals do not relate (v a suay or a few instances of unauthorised
constructions and, therefore, fall in a class of their own. In a case such as the p
present, if a citizen cannot trust the State which has given statutory permissions
and provided municipal facilities, whom should he ur she trust? (Para 83)

Assuming the disputed land was a pnvate forest, the State remained
completely inactive when construction was going on over acres and acres of land
and of a very large number of buildings thereon and for a few decades. The State
permitted the construction through the development plans and by granting
exemption under the Urban Land (Ceiling and Regulation) Act, 1976 and
providing necessary infrastructure such as roads and sanitation on the disputed
land and the surrcunding area. When such a large-scale activity involving the
State is being carried on over vast stretches of land exceeding a hundred acres, it
is natural for a reasounable citizen to assume that whatever actions are being taken
are in accordance with law otherwise the State would certainly step in to prevent
such a massive and prolonged breach of the law. The silence of the State in all 4
the appeals led the appeilants and a large number of citizens to believe that there
was no patent illegality in the constructions <on the disputed land nor was there
any legal risk in investing on the disputed land. Under these circumstances, for
the State or Bombay Environment Action Group to contend that only the citizen
must bear the consequences of the unauthorised construction may not be
appropriate. It is the complete inaction of the State, rather its active consent that
has resulted in several citizens being placed in a precarious position where they €
are now told that their investment is actually in unauthorised constructions which
are liable to be demolished any time even after several decades. There is no
reason why these citizens should be the only victims-of such a fate and the State.
be held not responsible for this state of affairs; nor is there any reason why under
such circumstances the Supreme Court should not come to the aid of victims of
the culpable failure of the State to implement-and- enforce the law for several /
decades. ] (Para 84)

In none of these cases is there an allegation that the State has acted
arbitrarily or irrationally so as to voluntarily benefit any of the appellants. On the
contrary, the facts show that the appellants followed the due legal process in |
making the constructions that they did and all that can be said of the State is that
‘its Rip Van Winkleism enabled the appellants to obtain valid permissions from
various authorities, from time to time, to make constructlons over a long g
duration. The appellants and individual citizens cannot be faulted or punished for
that. These appeals raise larger issues of good administration and governance and

_.the State b -come out in-poor light in this regard. It is not necessary
to say anyt the subject except'to tonclude that even if the State were..iv_. ..
to succeed on the legal issues, there is no way, on the facts and circumstances of
these appeals, that it can reasonably put the clock back and ensure that none of

the persons concerned in these appeals is prejudiced in any manner whatsoever.
(Paras 85 and 86)
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The Judgment of the Court was delivered by

MADAN B. LOKUR, J.— Leave granted. The principal question for
consideration is whether the mere issuance of a notice under the provisions of
Section 35(3) of the Forest Act, 1927 is sufficient for any land being declared
a “private forest” within« the meaning of that expression as defined in
Section 2(/)(i1) of the Maharashtra Private Forests (Acquisition) Act, 1975.
In our opinion, the question must be answered in the negative. Connected
therewith is the question whether the word “issued” in Section 2(f)(iii) of the
Maharashtra Private Forests Acquisition Act, 1975 read with Section 35 of
the Forest Act, 1927 must be given a literal interpretation or a broad meaning.
In our opinion the word must be given a broad meaning in the surrounding
context in which it is used. A tertiary question that arises is, assuming the
disputed lands are forest lands, can the State be allowed to demolish the
massive constructions made thereon over the last half a century? Given the
facts and circumstances of these appeals, our answer to this question is also

- in the negative. g E:

2. This is a hatch of 20) appeals and they were argued on the basis of the
facts as in the appeal of Godrej. In each appeal, the minute details would, of
course, be different but the legal issues are the same and all the appeals were
argued by the learned counsel on the basis that the legal issues and questions
of law are the same. For convenience, we have taken into consideration the
facts in the appeal of Godrej.

Facts

3. Godre) cquired 1and in Vikhroli in Salsette Taluka it Maharashtra by~ ="~ -

a registered deed of conveyance dated 30-7-1948 from Nowroji Pirojsha,
successor-in-interest of Framjee Cawasjee Banaji who, in turn, had been
given a perpetual lease/kowl for the land by the Government of Bombay on
7-7-1835.
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4. The land was described in the perpetual lease/kow] as “wasteland” and
one of the purposes of the lease was to cultivate the wasteland. We are
concerned in this appeal with an area of 133 acres and 38 gunthas of land
bearing old Survey Nos. 117, 118 and 120 [new Survey Nos. 36 (Part), 37
and 38]. For convenience this land is hereafter referred to as “the disputed
land™.

Consent decree in the Bombay High Court

5. On 27-8-1951 the Legislative Assembly of the State of Bombay passed
the Salsette Estates (Land Revenue Exemption Abolition) Act, 1951 This
statute was brought into force on 1-3-1952. Section 4 of the Saisette Estates
Act provided that wastelands granted under a perpetual lease/kow] not
appropnated or brought under cultivation before 14-8-1951 shall vest in and
be the property of the State !

6. According to the State, the disputed land was not appropriated or
brought under cultivation before 14-8-1951 and, therefore, it vested in or was
the property of the State by virtue of Section 4 of the Salsette Estates Act.
This factual position was disputed by Godrej and to resolve the dispute, Suit
No. 413 of 1953 was filed by Godrej in the Bombay High Court praying,
inter alia, for a declaration that it was the owner of the disputed land in
Viltage Vikdroli as the successor-in-title of Framjee Cawasjer Banaji; that the
provisiens of the Salsette Estates Act had no application to the disputed land
and, tha: the disputed land had been appropriated by Godrej before
14-8-1951 for its industrial undertaking.

7. The suit was contested by the State by filing a written statement but
eventually the Bombay High Court passed a consent decree on 8-1-1962 10
the effect that except for an area of 31 gunthas, all cther lands were
app;'cpr}ate cand brought under cultivation: Nndre: hofare 14 _Q 10871 ned

OTOUgne unGer ChiavVauon b:y' GOAre) oerore 14-0-1451 anda

are the property of Godrej. The consent decree reads, inter alia, as follows:

| 4. Wastelands, etc. to vest in Goverament—(a) All wastelands in any estate
which under the terms of the kowl are not the property of the estate-holder,

(b) all wastelands in any estate which under the terms of the kowl are the
property of the estate-holder but have not been appropriated or brought under
cultivation before 14-8-1951, and

(c) all other kinds of property referred to in Section 37 of the Code situate in
an estate which is not the property of any individual or an aggregate of persons
legally capable of holding property other than the estate-holder and except
ingofar as any rights of persons may be establiched in or over the same and
except as may be otherwise provided by any law. for the time being in force,
together with all rights in or over the same and except as may be otherwise
provided by any law for the time being in force, together with all rghts in or
over the same or appertaining thereto, are and are hereby declared to be the
property of the State and it shall be lawful to dispose of and sell the same by the
authority in the manner and for the purposes. prescribed in Section 37 or 38 of
the Code, as the case may be.”
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“AND THIS COURT by and with such consent DOTH FURTHER
DECLARE that it is agreed by and between the parties of the following
lands, namely,

Sl No. Area
A.G.A.

15 Part 0-21-0
16 Part -0-10-0
0-31-0.

in the village of Vikhroli vest in Government under Section 4{(,') of the
said Act (Salsette Estates Act).

AND THIS COURT by and with such consenl DOTH FURTHER DECLARE
that it is agreed by and between the parties that save and except the lands
mentioned above all other lands in the Village of Vikhroli were
appropriated or brought under cultivation before the fourteeuth day of
August one thousand nine hundred and Lilty-one and arc the property of
the plaintff...”

8. These events establish two facts:

(i) Even according to the State, the disputed land was “wasteland”
and not a “forest”. T'his is significant since tie Indian Forest Act, 1927
did ‘not apply to “wasteland” [due to the Indian Forest (Bombay
Amendrzent) Act, 1948] with effect from 4-12-1948.

(ii) It was acknowledged by the State that the disputed land (even if it
was a forest) wads appropriated or brought under cultivation by GOdrﬂ_}
before 14-8-1951.

Development plan for the City. of Bombay

9. A development plan for the City of Bombay (and Greater Bombay
including Vikhroli) was published on 7-1-1967 and the next development
plan was published in 1991. In both the development plans, the disputed land
was designated as “R” or “Residential”. On publication of the first
development plan, Godrej applied for and was granted permission, on various
dates, by the Municipal Corporation of Greater Bombay to construct
residential buildings on the disputed land. Godrej is said to have constructed
four such buildings on the basis of permissions granted from time to time and
these buildings were occupied for residential purposes by its staff.

10. On 17-2-1976 the Urban Land (Ceiling and Regulation) Act, 1976
came into force. Since the disputed Jand was in excess of the ceiling limit,
Godrej filed staterhents (under Section 6 of the Act) and sought exemption
from the competent authority for utilising the exc@ss/surplu vacant lands for

industrial and residential:purpeses:(under. Section 20 of the Act). Pursnantto
the request made by Godrej, ‘it was granted cxcmpuon by the State

Government, as prayed for and subject to certain conditions which included
(both initially and subsequently by a comigendum) the construction of
tenements for the benefit of its employees to be used as staff quarters.

1




()]

F
H

272

GODRE] & BOYCE MFG. CO. LTD. v. STATE OF MAHARASHTRA (Lokur, J ) A4S

11. Pursuant to the grant of exemption, Godrej zpplied for aad was
granted permission by Mounicipal Corporation of Greater Bombay to
construct multi-storeyed buildings on the disputed land. According to Godrej,
over a peniod of time, it has constructed more than 40 multi-storeved
residential buildings (ground + 4 and ground + 7), one club house and five
electric substations. It is said that over a couple of thousand families are
occupying these buildings and that further construction has also been made,
purspant ta permission pgranted, of a management institute and other
residential buildings,

Amendments to the Forest Act, 1927

12. Chapter V of the Forest Act, 1927 relates to the control over forests
and lands not being the property of Government. [t was amended (a3 far as
we are concemed) on three occasions by the Stare of Be
Maharashtra, as the case may be.?

13. The first amendment was by the Indian Forest (Bombay Amendment)
Act, 1948 being Bombay Act 62 of 1948. By this amendment (which came
into force on 4-12-1948), the three significant changes that we are concerned
with were: (i) insertion of Section 34-A in the Forest Act® whereby an
inclusive definition of *“forest” was incorporated for the purposes of the
Chapter; (ii) substitution of Section 35(1) of the Forest Act* dealing with

2 Changes brought about by the Government of India (Adaptation of Indian Laws)
Order, 1937 and the Adaptation of Laws Order, 1950 have not been incorporated
in the narration of facts.

3 “34-A. Interpretation—For the purposes of this Chapter ‘forest’ includes any
land containing trees and shrubs, pasture, lands and any other land whatscever
which the Provincial Government may, by notification in the Official Gazette,
déclare. to be a forest”

4 “35. Protection of forests for special purposes—(1) The Previncial Government
may, by netification in the Official Gazette—

(D) regulate or prohibit in any forest—

(a) the breaking up or clearing of the land for culiivation;

(k) the pasturing of cattle;

(¢) the firing or clearing of the vegetation;

(d) the girdling, tapping or burning of any tree or the stripping off
the bark cr leaves from any tree;

lea ny tree;
{e) the lopping and pollarding of wees;
(f) the cutting, sawing, conversion and removal of trees and timber;,
or
- {(g) the quarrying of stone or the burning of lime or charcoal or the
collection. or removal. of any forest produce or its subjection to any
manufacturing process;
(if) regulate in any forest the-regeneration of forests and their protection
from fire;
when such regulation or prohibition appears necessary for any of the
following purposes— -
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protection of forests for .special purposes, including regulatory and
prohibitory measures; (iif) the words “wastelands™ or “land™ occurring in
sub-sections (2) and (3) of Section 35 of the Forest Act® were deleted.
Therefore, ‘“‘wastelands” were taken out of the purview of the Forest Act (as
applicable to the State of Bombay) with effect from™4-12-1948.

14. The next amendment was made by the Indian Forest (Bombay
Amendment) Act, 1955 being Bombay Act 24 of 1955. The three significant
changes that we are concerned with were: (i) amendment to Section 35(3) of
the Forest Act®; (if) insertion of sub-sections (4), (3) and (6) in Section 35 of

(a) for the conservation of trees and forests,

(b) for the preservation and improvement of soil or the reclamation
of saline or water-logged land, the prevention of land-slips or of the
formation of ravines anil torrents, or the protection of land against
erosion, or the deposit thereon of sand, stones or gravel;

(c) for the improvement of grazing;

(d) for thc maintenance of 2 water supply in springs, rivers and
tanks;

(e) for the maintenance, increase and distribution of the supply of
fodder, leaf manure, timber or fuel;

() for the maintenance of reservoirs or irrigation works. and
hydroelectric works;

(g) for prctectlon against storms, winds, rolling stones, floods and
drought;

(h) for the protection of roads bridges, railways and other lines of
communication; and

(¢) for the preservation of the public health”

* * *

5 “35. Protection of forests for special purposes.—(1)

(2) The State Government may, for any such purpese, construct at its own
expense, in any forest, such work as it thinks fit.

(3) No notification shall be made under sub-section (1) nor shall any work
be begun under sub-section (2), until altér e issue of a notice to the owner of
such forest calling on him to show cause, within a reasonable period to be
specified in such notice, why such notification should not be made or work
constructed, as the case may be, and until his objections, if any, and any
evidence he may produce in support of the same, have been heard by an officer
duly appointed in that behalf and have been considered by the State
Government.”

6 “35. Protection of forests for special purposes. —( 1)-(2) # * =

(3) No notification shall be made under sub-section (1) nor shall any work
be begun pnder sub-section (2), until after the issue by an officer authorised by

S

the 'State Govemment in that behalf 6f & nidtice to thé owner of ‘such forest.

cal]mg on him to show cause, within a reasonable period to be specxﬁed in such
notice, why. such notification should not be made or work constructed, as the
case may be, and until his objections, if any, and any evidence he may produce
in support of the same, have been heard by an officer duly appointed in that
behalf and have been considered by the State Government.”

_
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the Forest Act’; (iif) insertion of Section 36-A (manner of serving notice and
order under Section 36) in the Forest At ®

15. The next amendment wus Ly the Indian Torest (Maharashira
Unification and Amendment) Act, 1960 being Maharashtra Act 6 of 1961,
The two changes brought zhoupt wers: () the we
sub-section {4) of Section 35 of the Forest Act were substituted by the words
“one year” 9 (if) sub-sections (5-A) and (7) were inserted in Section 33 of the
Forest Act. 10

Js “six months” in

7 “35. Protection of forests for special purposes.—(1)-(3) g ) i

(4) A notice to show cause why a notification under sub-section (1) should
not be made, may require that for any period not exceeding six months, or till
the date of the making of a notification, whichever is eariier, the owner of such
forest and all persons who are entitled or permitted to do therein any or all of the
things, specified in clause (i) of sub-section (1), whether by reasons of any right,
title or interest or under any licence or contract or otherwise, shall not, after the
date of the notice and for the period or untl the date aforesaid, as the case may
be, do any or all the things specified in clause (i) of sub-section (1), to the extent
specified in the notice.

{5) A notice issued under sub-section (3) shall be served on the owner of
such forest in the manuner provided in the Code of Civil Procedure, 1908 (5 of
1508), for the service of summons and shail aiso be published in the manner
prescribed by rules. '

(6) Any person conlravening any requisition made under sub-section (4) in a
notice to show cause why a notification under sub-section (1) should not be
made shall, on conviction, be punished with imprisonment for a term which may
extend to six months or with fine or with both.”

8 “36-A. Manner of serving notice and order under Section 36.—The notice
referred to in sub-section (1) of Section 36 and the order, if any, made placing a
forest under the control of a Forest Gfficer shall be served on the owaer of such
forest in the manner provided in the Code of Civil Procedure, 1908 (S of 1908).
for the service of summons.”

o “35. Protection of forests for special purposes —(2)-(3) ¥ # #

(4) A notice to show cause why a notification under sub-section {1} should
not be made, may require that for any period not cxceeding one year, or tll the
date of the making of a notification, whichever is earlier, the owper of such
forest and all persons who are entitled or permitted to do therein any or all of the
things specified in clause (i) of sub-section (1), whether by reasons of any right,
title or interest.or under any licence or contract or otherwise, shall not, after the
date of the notice and for the period or until the date aforesaid, as the case may
be, do any or all the things specified in clause (¢) of sub-section (1), to the extent
specified in the notice.” ‘

10 “35. Protection of forests for special purposes —{(1)-(5) ¥ * %

" (5-A) Where a notice issued under sub-section (3) has been served on the
owner of a forest in accordance with sub-section (5), any person acquiring
thereafter the right of ownership of that forest shall be bound by the notice as if
it had been served on him as an owner and he shall accordingly comply with the

notice, requisition and notification, if any, issued under this section.
* * *
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Notice issued to Godrej

16. Completely unknown to Godrej and not disclosed by the State in Suit
No. 413 of 1953 even till 8-1-1962 when the consent decree was passed by
the Bombay High Court, a notice bearing No. WT/33 had been issued to
Godrej under Section 35(3) ol lhe Foresl Acl (as amended) and published in
the Bombay Government Gazette of 6 9-1956 in respect of the disputed land
in Village Vikhroli. Godrej subsequently learnt of the notice from a search in
the records of the Department of Archives. The search revealed thal the
notice, as published in the Gazette, bore no date and according to Godrej, the
notice was not served upon it and, it was submitted, that the notice was never
acted upon. Indeed, subsequent events cast a doubt on whether the notice was
at all issued to or served on Godrej.

17. Notice No. WT/53 rcads as follows:
“Notice No. WI/33

In pursuance of sub-section (3) of Section 35 of the Indian Forest Act,
1927 (16 of 1927), read with Rule 2 of the Rules published in Government
Notification, Agriculture and Forests Department, Mo, 5133/48513-], dated
the 19th day of September, 1950, I, J.V. Karamchandani, the Conservator of
Forests, Western Circle, hereby give notice to— -

The Manager, Godrej Boyce and Manufacture Factory, at and Post
Vikhroli, B.S.D. calling on him to appear within two months from the date
of receipt of this notice before the Divisional Forest Officer, West Thana, to
show cause why the accompanying notification (hereinafter referred to as
‘the notification’) should not be made by the Government of Bombay under
sub-section (1) of the said Section 35 in respect of the forest specified in the
Schedule hereto appended and belonging to him.

2. If the said Manager, Godrej Boyce and Manufacture Factory, at and

" Post’ Vikhroli, B.S.D:, fails to comply with this notice, it shall be assumed

that the said Manager, Godrej Boyce and Manufacture Factory, at and Post
Vikhroli, B.S.D., has no objection to the making of the notification.

3. I further require that for a period of six months or till the date of the
making of the notification, whichever is earlier, the said Manager, Godrej
Boyce “and- Manufacture Factory; at and Post Vikhroli, B.S.D. and all
persons who are entitled or permitted to do, therein, any or all of the things
specified in clause (1) of sub-section (1) of the said Section 35, whether by
reason of any right, title or interest or under any licence or contract, or
otherwise, shall not after the date of this notice, and for the period or until
the date aforesaid, as the case may be, do any of the following things
speciﬁed in clause (1) of sub-section (1) of the said Section 35, namely:

(b) the ﬁnng and cleanng of the vegcranon

(7) Any person contravening any of the provisions of a notification issued
under sub-section (1) shall, on conviction, be punished with imprisonment for a
term which may extend to six months, or with fine, or with both.”

N
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Schedule

District Thana, Taluka Salsette, Village Vikhroli

S. No. 118; area, 63 acres 23 gunthas, boundaries: north—boundary of
Pavai; east—boundary of Haralayi, south—S. No. 117; west—boundary of
Ghatkopur,

S. No. 117, area, 36 acres, 35 gunthas, boundaries: north—S. No. 118;
east—S. No. 120; south—S. No. 112; west—boundary of Ghatkopur.

S. No. 120; wia, 33 acres, 13 gunthas, boundaries: north—boundary of
Haralayi; east—Agra Road; south—S. Na. 115; west—S. Nos. 116, 117.”

Maharashtra Private Forests (Acquisition) Act, 1975

18. Sometime in 1975 the State Legislature passed the Maharashtra
Private Forests (Acquisition) Act, 1975. The Private Forests Act came into
force on 30-8-1975 when it was published in the Official Gazette. We are
concerned with the definition of “forest” and “private forest™ as contained in

Section 2(c-i) and Section 2(f) respectively in the Private Forests Act. These
definitions read as follows:

“2. (c-i) ‘forest’ means a tract of land covered with trees (whether
standing, felled, found or otherwise), shrubs, bushes, or woody vegetation,
whether of natural growth or planted by human agency and existing or being
maintained with or without human effort, or such tract of land on which such
growih is likely 0 have an effect on the supply of timber, fuel, forest
produce, or grazing facilities, or on climate, stream flow, protection of land
from erosion, or other such matters and includes—

(i) Jand covered with stumps of trees of forest;

(if) land which is part of a forest or lies within it or was part of a
forest or was lying within a forest on the 30th day of August, 1975;

(iit) such pasture land, water-logged or cultivable or non-cultivable
land, lying within or linked to a forest, as may be declared to be forest
by the State Government: ' '

(iv) forest land held or let for purpose of agriculture or for any
purposes ancillary thereto;

(v) all the forest produce therein, whether standing, felled, found or
otherwise;

® # &

{y ‘private forest’ means any forest which is not the property of
Government and includes—

(iy any land Jeclared before the appointed day 1o be a forest under
Section 34-A of the Forest Act;

(i) any forest in respect of which any notification issued under
sub-section (1) of Section 35 of the Forest Act, is in force immediately
before the appointed day;

) (éit)dny land 1n respect of which a notice has been issued under sub-
section (3) of Section 35 of the Forest Act, but excluding an area not

exceeding two hectares in extent as the Collector may specify in this
behalf;

= s |
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(iv) land in respect of which a notification has been issued under
Section 38 of the Forest Act;

(v) in a case where the State Government and any other person are g
jointly interested in the forest, the interest of such person in such forest;

(vi) sites of dwelling houses constructed in such forest which are
considered to be necessary for thc convenient enjoyment or use of the
forest and lands appurienant thereto;”

19. We are also concerned with Section 3 (vesting of private forests in
State Government), Section 5 (power to take over possession of private p
forests) and Section 6 (settlement of disputes) of ‘the Private Forests Act.
These provisions read as follows:

“3.  Vesting of private forests in State Government.—(1)

Notwuhstandmg anything contained in any law for the time being in force or

in any settlement, grant, agrecment, usage, custom or any decree or order of

any court, tribunal or authoiity or any olher document, with effect on and "

from the appointed day, all private forests in the State shall stand acquired
and vest, free from all encumbrances, in, and shall be deemed to be, with all
rights in or over the same or appertaining thereto, the property of the State

Government, and all rights, title and interest of the owner or any person

other than Government subsisting in any such forest on the said dﬂ}' shall be

deemed to have been extinguished.

(2) Nuthing contained in sub-section (1) shall apply to so much extent of
land comprised in a private forest as is Lield by an occupant or tenant and is
Jawfully under cultivation on the appointed day and is not in excess of the
ceiling area provided by Section 5 of the Maharashtra Agricultural Lands
(Ceiling on Holdings) Act, 1961 (27 of 1961), for the time being in force or
any building or structure standing thereon or appurtenant thereto.

(3) All private forests vested in the State Government under sub-section
(1) shall be deemed to be reserved forests within the meaning of the Forest .
Act.

* * . *

5. Power (o take over possession of private forests—Where any private
forest stands acquired and vested in the State Government under “the P
provisions of this Act, the person authurised by the State Government or by
the Collector in this behalf, shall enter into and take over possession thereof,
and if any person resists the taking over of such possession, he shall withuut
prejudice to any other action to which he may be liable, be liable to be
removed by the use of such force as may be necessary.

6. Settlement of disputes.—Where any question arises as to whethcr or
not any forest is a private forest, or whether or not any private forest or 9
portion‘thereof has vested in the State Government or whether or not any
_dwelling house constructed in a forest stands acquired under this Act, the
Collector hall decide the -question; and the decision of the Collecter shafl,:
subject to the decision of the tribunal in appeal which may be preferred to
the tribunal within sixty days from the date of the decision of the Collector,
or the order of the State Government under Section 18, be final.” h
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20. Finally, it may be mentjoned that by Section 24 of the Private Forests
Act, Sections 34-A, 35 and 36-A of the Forest Act were repealed.!!

21. The narrative of the events discloses that Notice No. WT/53 after its
publication in the Gazelle was not acted upen either under the provisions of
the Forest Act ag amended from time to time or under the Private Forests Art
Admittedly, no attempt was made by the State te take over possession of the
disputed land at any point of time. On the contrary pecrmissions were granted
to Godrej from time to time for the construction of buildings on the disputed
land, which permissions were availed of by Godrej for the benefit of
thousands of its employees.

17 o
Yra gru?ut

Judgment in ret?

22. The constitutional validity of the Private Forests Act (including
Section 3 thereof) was challenged in the Bombay High Court on the ground
of legislative competence of the State Legislature to enact the statute. This
issue was referred to a Bench of five Judges and the decision of the High
Court is reported as J.C. Waghmare v. State of Maharashtra'. During the
course of hearing, the Bench alse considered as to “What is it that the State
Legislature has intended to include in the expression ‘forest produce’ for the
purpose of vesting the same in the State Government under Section 3 of the
Act?” While answering this question, the High Court felt it necessary 1o
“consider the true effect of the anificial definitions of mc. LWO CXprCs5ions
“forest” and ‘private forest’ given in Section 2(c-i) and Section 2(f) read with
Section 3 of the impugned Act™.

23. In doing so, the Bombay High Court held that a landowner who had
been issued a notice under Section 35(3) of the Forest Act (but was not
heard) has an opportunity to contend that his or her land is not a “forest”
within the meaning of Section 2(c-i) of the Private Forests Act and that the
land does not vest automatically in the State by virtue of Section 3 of the
Private Forests Act. This position was not contested, but conceded by the
leamed counsel appearing for the State of Maharashtra in the High Court.
The High Court held in para 30 of the Report as follows: (J.C. Waghmare
case'2, AIR p. 1'—15)

“30. ... It is thus clear that sub-clauses (i), (i) and {iv) of Section 2{/)
deal with declaued, adjudicated or admitted instances of forests.

11 “24. Repeal of Sections 34-A io 37 of the Forest Act.—{1) On and from the
appeinted day, Sections 34-A, 35, 36, 36-A, 36-B, 36-C and 37 of the Forest
Act shall stand repealed.
(2) Notwithstanding anyzhmn conla:ned in sub-section (1), on and from the
ate of commencement of the- Maharashura Private Forests (Acquisiticn)
(A.mendment) Act, 1978 (14 of 1978), Sections 34-A, 35, 36, 36-A, 36-B, 36-C
and 37 of the Forest Act, shall, in respect of the lands restored under Section
22-A, be deemed to have been re-enacted in the same form and be deemed
always to have been in force and applicable in respect of such Jands, as if they
had not been repealed.”

12 J.C. Waghmare v. State of Maharashira, ATR 1978 Bom 119

~ tha

.
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Sub-clause (iii) of Section 2(f) no doubt secks to cover land in respect of
which merely a notice has been issued o the owner of a private forest
under Section 35(3) and his objections may have remained unheard till g
30-8-1975 as Section 35 has stood repealed on the coming into force of
the Acquisition Act. Here also, as in the case of owners of land falling
under sub-clause (iif) of Section 2(c-i), his objections, if any, including
his objection that his land cannot be styled as forest at all can be heard
and disposed of under Section 6 of the Acquisition Act, and this position
was conceded by the counsel appearing for the State of Maharashtra. p
Sub-clause (v) includes within the definition of private forest the interest

of another person who along with Government is jointly interested in a

forest, while sub-clause (v!) includes sites of dwelling houses constructed

in such forest which are cousidered to be.necessary for the convenient

enjoyment or usc of forest and lands appurtenant thereto.”

24. It was further held in para 32 of the choﬁ as follows: ¢
(J.C. Waghmare!?, AIR p. 146)

“32. In the first place, the scheme [of the Private Forests Act] clearly
shows that under Section 3 all private forests vest in the Stale -
Government and since both the expressions—‘forest” as well as ‘private
forest’—have been defined in the Act what vests in the State Government
ts ‘private forest’ as per Scction 2(f) and in order to be ‘private forest’
under Section 2(f) it must be ‘forest’ under Section 2(c-i) in_the first
instance and read in this manner the expression ‘all the private forests’
occurring in Section 3 will include ‘forest produce’. It is not possible to
accept the argument that the word ‘forest’ occurring in the composite
expression ‘private forest’ should not be given the meaning which has
been assigned to it in Section 2(c-i). ... Definitions in interpretation
clauses may have no context (though this may not be true of all
definitions) but therefore, all the more reason, why the word ‘forest’ in
‘the composite expression ‘forest-produce” in Section 2(f) should.be given
the meaning assigned to it in Section 2(c-i). Moreover, as stated earlier,
the scheme itself suggests that what vests in the State under Section 3 are
private forests as defined by Section 2(f) but-such private forests must in
the first instance be ‘forests’ as defined by Section 2(c¢-i) and read in that
manner the forest produce would vest in the State Government along
with the private forest under Section 3 of the Act”

25. The view of the Bombay High Court has been accepted by the State
of Maharashtra and has not been challenged and has now attained finality.

26. It is important to note that the High Court in J.C. Waghmare'? was
not concerned with, nor did it advert to the right of a landowner to object to
the notica under Section 35(3) of the Forest Act before the Private Forests B
as nota-forestasefingddtas 7
.or -notified under Section 34-A of tHé F'orest Act. This will be dealt with

below. %

3

12 J.C. Waghmare v. State of Maharashtra, AIR 1978 Bom 119
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Judgment in Chintamani Velkart3
27. The right to file objections to a notice under Section 35(3) of the
Forest Act came up for consideration in Chintamani Gajanan Velkar v. Stuate
of Maharashira'®. In that case, Chintamani was issued a notice under Section
35(3) of the Forest Act on 29-8-1975. The notice was served on him on
12-9-1975. In the meanwhile, the Private Forests Act came into force on
30-8-1975. Chintamani raised a dispute under Section 6 of the Private Forests
Act (as postilated in Waghmare'?) contending that his land was not a foresr
and did not vest in the State in terms of Section 3 of the Private Forests Act.

28. The only question that arose for consideration in Chintamani Velkar'3
was whether or not Chintamant’s land was a forest within the meaning of that
word as defined in Section 2(c-i) of the Private Forests Act. That issue had
already been decided, as a matter of fact, by the Maharashtra Revenue
Tribunal against Chintamani and it was bheld that his land was a forest. The
matier cught Lo have rested there. However, this Court went into a further
question, namely, whether the mere issuance of a notice under Section 35(3)
of the Forest Act per se attracted Séction 2(f)(iii) of the Private Forests Act.
This Court noticed (in para 18 of the Report) that where a final notification is
issued under Section 35(1) of the Forest Act [obviously after hearing the
objections of the landowner in compliance with the requirements of Section
3503} thereof], the entire land of the landowner would automaiic
the State on the appointed date, that is, 30-8-1975 when the Private Forests
Act came 1nto force. In such a case, the landowner would, ex hypothesi have
an opportunity of showing in the objections to the Section 35(3) nolice that
the land is not a “forest” as defined under Section 34-A of the Forest Act. If
the landowner succeeded in so showing, then clearly a final notification
under Section 35(1) of the Forest Act could not be issued. But if the
landowner did not succeed in so showing, only then could a final notification
under Section 35(1) of the Forest Act be issued. It must be recalled, at this
stage, that the words “or land” under Section 35(3) of the Forest Act had
been deleted by the Indian Forest (Bombay Amendment) Act, 1948 being
Bombay Act 62 of 1948 and, additionally therefore, such an cbjection could
validiy have been raised. ) ‘

29. Consequently, the situation that presented itself in Chintamani'® was
that though a notice was issued to the landowner under Section 35(3) of the
Forest Act before 30-8-1975. it could not be decided before that date when
the Private Forests Act came into force. (Such a notice was referred to as a
“pipeline notice” by Mr F.S. Nariman). Clearly, the recipient of a pipeline
notice would be entitled to the benefit of Waghmare'2 but this seems to have
been overlooked by this Court in Chintamani'?, However, to mitigate the
hardship to a pipeline noticee Wwho is not given the benefit of Waghmare!?
this Court read Section 2(f)(iif) of the Private Forests Act and observed

13 Chintamani Gajanan Velkar v. State of Maharashrra, (2000) 3 SCC 143
12 £.C. Waghmare v. State of Maharashtra, AIR 1978 Bom 119
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{perhaps as a sop to the landowner) that: (Chintamani case'3, SCC p. 149,
para 18)
“18. ... the Maharashtra Legislature thought that the cntirc property
covered by the notice in the State need not vest but it excluded 2 hectares
out of the forest land held by the landholder. That was the consideration
for not allowing the benefit of an inquiry under Section 35(3) and for not
allowing the potification to be issued under Section 35(1) of the 1927
Acl” (emphasis in original)
It is in this background that this Court narrowly construed the words “a
notice has been issued under sub-section (3) of Section 35 of the Forest Act”
occurring in Scction 2(f)(if1) of the Private Forests Act as not rcquiring
“service of such notice before 30-8-1975, nor for an inguiry nor for a
notification under Section 35(1)."14

0. Tn n acnae, therefore, not only i3 there a difference of views between
Waghmare!? and Chintamani'3 but Chintamani'3 has gone much further in
taking away the right of a landholder.

Proceedings in the High Court

31. On or about 24-5-2006, Godrej received six stop-work notices issued
Ly lhe Assistant Engineer of Bombay Municipal Corporation concerned
stating that the Deputy Conservator of Forests, Thane Forest Division, by a
letter dated 8-5-2006 had informed that the disputed land was “affected” by
the reservation of a‘private forest and therefore no construction could be
carried out therein without the permission of the Central Government under
the Forest (Conservation) Act, 1980.

32. On enquiries made by Godrej subsequent to the receipt of the

stop-work notices, it came to be known that the Bombay High Court had-

given a direction on 22-6-2005 in Bombay Environmental Action Group V.
State of Maharashtra'> on the claim of the petitioner therein that in the entire
State of Maharashtra the land records were incomplete and a large number of
problems were encountered because of not updating thié land records which
in any event is also an cobligation on the State. Accordingly, the High Court
gave a direction granting time to the State of Maharashtra up to 31-5-2006 to
complete the entire land records in the State and further directed that
quarterly reports regarding the progress of the work be filed before the
Registrar General of the High Court..

33. Godrej leamnt that this triggered an ex parte mutation of lhe revenue
records by the State to show that the disputed land was “affected” by the
provisions of the Private Forests Act. Godrej alsolearnt that Notice No.
WT/53 (referred to above) had been published in the Bombay Government
Gazette of 6-9-1956, but not served on it.

34. On these broad facts, Godrej filed Writ Petition No. 2196 of 2006 in

..the Bombay. High: Court.praying,.inter. alia, ;for a-declaration. that the lands,

13 Chintamani Gajanan Velkar-v. State of Maharashira, (2000) 3 SCC 143 -

14 Chintamani Gajanan Velkar v. State of Maharashira, (2000) 3 SCC 143, para 19
12 J.C. Waghmare v. State of Maharashtra, AIR 1978 Bom 119 !
15 PIL No. 17 of 2002, order dated 22-6-2005 (Bom)
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owned by it in Village Vikhroli are not forest land; that the letter dated
§-3-2006 issued by the Deputy Conservator of Forests as well as six
stop-work notices dated 24-5-2006 be declared as illegal, ab initio null and
void and that the mutation in the revenue records be also declared illegal.

35. During the proceedings in the High Court it came o be known that
about 170 notices similar to Notice No. WT/S3 had been issued to various
parties in 1956-1957, including to Bhabha Atomic Emergy Complex and
Cmployces State Insurance Scheme Hospital. However, the lands of Bhabha
Atomic Energy Complex and Employees State Insurance Scheme Hospital
were not touched by the State.

36. The writ petition (along with several other similar writ petitions) was
contested by the State and it was submitted inter alia that in view of the
judgment of this Court in Chintamani'3, the disputed land stood vested in the
State in terms of Section 3 of the Private Forests Act. By the impugned order
dated 24-3-200816, the High Court dismissed all the writ pelitions. Among
other things, it was held in para 152 of the impugned judgment!®: (Eom CR
p. 470)

“152. In the light of the authoritative pronouncement in Chintamant
case'> we see no substance in the argument that the construction
activities on the land being in accordance with the sanctioned plans and
approvals so also the lands being part of the deveiopmeni pian and
affected by Urban Land Ceiling Act, State’s action impugned in these
peiitions is without any jurisdiction or authority in law. All arguments
with regard to the user of the land today has no legal basis. User today is
after development or continuing development. Once development is on
private forest, then, the same could not have been permitted or carried
out. Mere omission or inacticn of thé State Government cannot be the
hasis for accepting the arguments of the petitioners.”

37. The High Court rejected the contention that: (Bom CR p. 453)

“123. ... mere issuance of a notice under Section 35(3) without any
notification being published in the Official Gazette within the meaning of
Section 35(1) would not mean that the land is excluded from the purview
of the Private Forests (Acquisition) Aci enacted by the Maharashira
Government."!7

It was also held that: (Bom CR p. 456) .

“J26. ... Once the State Government issues such notice [under
Section 35(3) of the Forest Act], then, the intention is apparent. The
intention is to regulate and prohibit certain activities in forest. Merely
because such a notice is issued by it in 1957 and 1958 but it did not take
necessary sieps in furtherance thereof, does not mean that the notices
have been abandoned as conterided by the petitioners. There is no
congept of ‘abandonment or disuse’ in such case. Apart from the fact that

13 Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143
16 Oberoi Constructions (P) Ltd. v. State of Maharashtra, (2008) 3 Bom CR 408
17 Qberoi Constructions (P) Lid., (2008) 3 Bom CR 408, para 123
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these concepts could not be imported in a modern statute, we are of the
view that they cannot be imported and read into statute of the present
nature. Statutes which are meant for protecting and preserving forests 2
and achjeve larger public interest, cannot be construed narrowly as
contended. The interpretation, therefore, if at ali there is any ambiguity

or scope for construction has to be wider and subscrving this public
interest so also the intent and object in-enacting them. The reason for the
State Government not being able to pursue the measures for preserving

and protecting the forest wealth is obvious.”18 b !

Further, it was held that: (Bom CR p. 466)

“149. ... The. Development Plan proposal and designativn so also the
user cannot conflict with the character of the land as a private forest. To
accept the arguments of the petitioners would mean that despite vesting
the private forest cuntinues as a land covered by the development plan
and being within the municipal limits it looses its character as a privale ¢
forest. A private forest is a forest.and upon its vesting in the State
Government by virtue of the Private Forests (Acquisition) Act would
remain as such. Therefore, we see no contlict because of any change in
the situation. Vesting was complete on 30-8 1975. On 30-8-1975 e
lands with regard to which the notice was issued under Section 35(3),
being a private forest vested in the State, it was a private forest always 4
and, therefore, there is no question of the development plan or any
proposal therein superimposing itself on its status.”!1?

38. Feeling aggrieved by the dismissal of the writ petitions in the
Bombay High-Court, Gedrej and other aggrieved writ petitioners preferred
petitions for special leave to appeal in this Court.

Proceedings in this Court . .

39. During the pendency of these appeals, the State filed IAs Nos.
2352-53 of 2008 in WP No. 202 of 1995 [T.N. Gedavarman v. Union of India
(Forest Bench matters)] in which.it was. prayed, inter-alia, as follows:

“(1) The lands coming under the provisions of the Maharashtra

Private Forests (Acquisition) Act, 1975 which were put to non-forestry

use prior to 25-10-1980 [when the Forest (Conservation) Act, 1980 came f

into force) by way of having been awarded approval of plans,

commencement certificates, TONS or non-agriculture permissions by the
competent authorities be treated deleted from the category of forests and
the non-forestry activity be allowed on such lands without charging CA,

NPV or equivalent non-forest land or any charges whatsoever.

% * * g

(3) The Collectors of all the districts be directed to pass appropriate
orders under Section 6 or 22-A of the Maharashtra Private Forests
- (Acquisition) Act, 1975 either on an application or sug motu as-provided <. =< %
for 1t under the Act, for all the pieces of lands coming under the
provisions of the Act under their jurisdiction within 30 days.

18 Oberoi Constructions (P) Lid., (2008) 3 Bom CR 408, para 126
19 Oberoi Constructions (P) Ld., (2008) 3 Bom CR 408, para 149
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(4) For the lands restored under the Act on which residential
complexes have come up/are coming up wherein non-agriculture
permissions (NA) and buildings were fully constructed and completion
certificate and occupation ceriificate were issued by the competent
authorities after 25-10-1980 but before 18-3-2006 when the ‘stop-
construction work’ notices were issued, only afforestation charges be
collected for afforesting equivalent forest land. Neither equivalent non-
forest land nor the net present value be charged o them, as these arzas
are their own private lands.”

Significantly, it was stated in the applications as follows:

CCCils GIG I VCaL

“26. As stated earlier since the recerds did not reveal that the
acquired pnivate forests the erstwhile owners went on selling hesa lands
to several persons who also in turn went on selling them to the strangers
without there being any fauit on their part. Subsequently d "‘”V%EOPCI‘S
purchased these lands and after getling requisite perrnissions from ihe
Planning Authority carfed on constructions thereon. Thereafter
individuals and members of the public who wanted accommodation for
housing probably invested their lifetime savings and/or raising loans
entered into transactions of purchasing the flats constructed on these
lands without their fault. In some of these areas commercial activities
have also come up with due permission from the government authorities.
In such cases, injustice is being alleged by the subsequent purchasers
who claimed to be bona fide purchasers. This has necessitated the State
of Maharashtra to come out with the present application. Abstract of
constructions made on private forest lands in Mumbai Suburban and
Thane City makes it very clear that the problem is more severe for the
common man. Brrors were also committed while declaring the lands as
having been acquired by the Government under the Maharashtra Private
Forests {Acquisition) Act, .1975. Some of the lands/praperties owned by
the Government like Bhabha Atomic Energy Complex and Employees
State Insurance Scheme Hospital also came to be declared as acquired
under the Maharashtra Private Forests (Acquisition) Act, 19757

40, The Forest Bench referred the matter to the Central Empowered

L

Committee which, in its Report dated 13-7-2009 noted in Paras 25 and 20 as
follows:

“25. It is thus clear that after the issue of notices under Section 35(3)
or the notification under Section 35(1) of the Indian Forest Act, no
foliow-up action was taken by the State Government. Even after the
Private Porests Act came into force, neither physical possession of the
land was taken nor were the areas recorded as “forest’. A substantial part
of such area falls in urban conglomerations and have been used for
various non-forest purpose including construction of buildings for which
permissions have been granted by the State Government authorities
concerned. Sale/Purchase and resale have taken place and third-party
interests have been generated. People are residing for Jast 30-40 years in
hundreds of buildings constructed with the then valid approvals. It was

— )
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only after the order dated 26-5-2005 of the Hon'ble Bombay High Coun,
that these areas are now being treated as falling in the category of
‘forest’. Many of such areas are surrounded all around by other buildings
and within metropolitan areas and are no longer suitable for afforestation
or to be managed as ‘forest’.

26. In the above complex background, at this belated stage, it is
neither feasible nor in public interest to demolish the existing buildings/
structures, relocate the existing occupants/owners and physically convert
such area into forest. CEC in these circumstances considers that the
balance of convenience lies in granting permission under the Forest
(Conservation) Act for dereservation and non-forest use of such area on a
graded scale of payment depending upon the category/sub-calegory in
which such land falls.” ’
41. The Central Empowered Conunittee made certain  other

recommendations as a result of which Godrej paid an amount of Rs 14.7
crores towards NPV and this has been recorded in the order passed by the
Forest Bench in its order dated 17-2-2010%0. The relevant extract of the order
* dated 17-2-2010%° passed by the Porest Bench reads as under: (SCC
pp- 509-10, pacas 1-3)

“l. Pursuant to the rcport filed by CTEC regards the propeity owned
and possessed by the Godrej and Boyce Mfg. Co. Ltd, a sum of
Rs 14,71,98,590 was deposited as NPV and the deposit of this amount
has been confirmed by the leamed counsel appearing for the State.

2. We have passed an interim order of status quo restraining the
petitioners from further construction on the lands and also not to create
third-party rights. That interim order is vacated. The petitioners are at
liberty to go on with the construction and complete it. The direction of
not to create third-party rights is also vacated. This order is subject to the
order, if any, to be passed by MoEF in this regard and also subject to the
final cutcome of this matter.

3. Thie learned counsel for the petmoner states that he will not claim
any refund of the amount so deposited.”
42.-When the present set of appeals came up for hearing before this

Court on 9-2-2011%!, the correctness of Chintamani'3 was doubted by the
learned counsel on the question whether the word “issued™ as occurring in
Section 2(fj(iii) of the Private Forests Act in the context of “any land in
respect of which a notice has been issued under sub-section (3) of Section 35
of the Forest Act” should be interpreted literally or whether it postulates
service of notice on the landholder. It is under these circumstances that these
- appeals were listed before us.

20 Godrej & Boyce Mf3. Co. Ltd. v. State of Maharashtra, (2010) 12 SCC 509
21 Godrej & Boyce Mfz. Co. Ltd. v. State of Maharashira, (2014) 3 SCC 469
13 Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143
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The primary question

43. The initial question is whether the disputed land is at all a forest
within the meaning of Section 2(c-1) of the Private Forects Act

44. 1t is quite clear from a reading of Waglmare'® that the “means and
includes™ definition of forest in Section 2(c-1) of the Private Forests Act does
not detract or take away from the primary meaning of the word “forest”. We
are in agreement with this view.

45. In Jagir Singh v. State of Bihar?? the interpretation of the word
“owner” in Section 2(d) of the Bihar Taxation on Passengers and Goods
(Carried by Public Service Motor Vehicles) Act, 1961 came up for

consideration. While mterpreting “owner” which “means” and “includes”,
this Court held: (SCC p. 948, para 21)

“21. The definition of the temm ‘owner’ is exhaustive and intended to
extend the meaning of the term by including within 1ts sweep bailec of a
publi¢ cartier vehicle or any manager acting on behalf of the owner. The
intention of the legislature to extend the meaning of the term by the
definition given by it will be frustrated if what is intended to be inclusive
is interpreted to exclude the actual owner”

46. The proposition was more clearly articulated in Black Diamond
Beverages v. CTO?3 wherein this Courr consid

n
fte it Ry et Rt

“means” and “includes” in the definition of “sale price” in Section 2(d) of the
W.B. Sales Tax Act, 1954 It was held in para 7 of the Report: (SCC p. 461)

“7. ... The first part of the definition defines the meaning of the word
‘sale price’ and must, in our view, be given its ordinary, popular or
natural meaning. The interpretation thereof is in no way controlled or
affected by ihe second part which ‘includes’ certain other things in the
definition. This is a well-settled principle of construction.” )

' ' (emphasis in original)

47. In coming to this conclusion, this Court referred to a passage from

Craies on Statute Law?® which in tumn referred to the following passage from

Robinson v. Barton-Eccles Local Board®: (Black Diamond Beverages
case?®, SCC p. 462, para 7)

“7. ... ... ... An interpretation clause of this kind is not meant to
prevent the word receiving its ordinary, popular, and naturai sense
whenever that would be properly applicable; but to enable the word as
used in the Act ... to be applied {6 some things to which it would not
ordinarily be applicable.” (AC p. 801y »

48. In the case of Godrej, the admitted position, as per the consent decree
dated 8-1-1962 is that the diSp‘J!&d land was niot a wasieland nor was it a

wnd tlia asn ~F e P e e
cd the use of the woras

12 J.C. Waghmare v. State of Maharashtre, AIR 1973 Bom 119
22 (1976).2 SCC 942 : 1976 SCC (Tax) 204
23 (1998) 1 SCC 458

24 William Fielden Craies, Craies on Statute Loy (7th Edn., Sweet & Maxwell Ltd., UK, 1671)
25 (1883) LR 8 AC 798 (HL)

[
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forest. Insofar as the other appeals are concerned, the disputed lands were

built upon, from time to time, either for industrial purposes or for commercial

purposes or for residential purposes. Under these circumstances, by no
stretch of imagination can it be said that any of these disputed lands are

“forest” -within the primary meaning of that word, or even within the

extended meaning given in Section 2(¢-1) of the Private Forests Act.

49. The next question is whether the notice said to have been issued to
Godrej being Notice No. WT/53 can be described as a “pipeline notice”.
Again, the answer must be in the negative inasmuch as it cannot be
reasonably said that the pipeline extends from 1956-1957 up to 1975.
Assuming that a notice issued in 1956-1957 is a pipeline notice even in 1975,
the question before us would, nevertheless, relale-jo the meaning and impact
of “issued” in Section 2{f)(iii) of the Private Forests Act read veith Section 35
of the Forest Act. This is rcally the meat of the matter.

50. Undoubtedly, the first rule of interpretation is that the words in a
statute must be interpreted literally. But at the same ume if the context in
which a word is used and the provisions of a statute inexorably suggest a
suhtext other thar litcral, then the context becomes important.

51. In R.L Arora v. State of U.P™ it was observed thot: (AIR
Pp. 1236-37, para V)

“9. ... aliteral interpretation is not always the only interpretation of a
provision in a statute and the court has to look at the setting in which the
words are used and the circumstances in which the law came to be passed
to decide whether there is sométhing implicit behind the words actually
used which would control the literal meaning of the words used in a
provision of the statute.”

52. Similarly, in TELCO Ltd. v. State of Bihar?! il was held: (SCC p. 353
para 15)

‘ S e The method suggested for adoption, in cases of doubt as to
the- ' meaning” of the words used is to explore the intention of the
legislature through the words, the context which gives the colour, the
context, the subject-matter, the effects and consequences or the spirit and
reason of the law. The general words and collocation or phrases,
howsocver wide or comprehensive in their literal sense are interpreted
from the context and scheme underlying in the text of the Act.”

53. Finally, in Joginder Pal v. Naval Kishore Behal?® it was held: (SCC
p- 411, para 27)

“27. ... It is true that ordinary rule of construction is to assign the
word a meaning which it ordinarily carries. But the subject of legislation
and the context in which a word or axpressxon is cF‘]plO}’CQ may reqmre a
departure from the rule of literal construetion.” % )

26 AIR 1964 SC 1230 ; (1964) 6 SCR 784
27 (2000) 5 SCC 346
28 (2002) 5 SCC 397
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54. Applying the faw laid down by this Court on interpretation, in the
context of these appeals, we may be missing the wood for the trees if a literal
meaning is given to the word “issued”. To avoid this, it 15 necessary to also
appreciate the scheme of Section 35 of the Forest Act since that scheme
needs to be kept in mind while considering “issued” in Section 2(A(ifi) of the
Private Forests Act

55. A notice under Section 35(3) of the Forest Act is intended to give an
opportunity to the owner of a forest 10 show cause why, inter alia, a
regulatory or a prohibitory measure.be not made in respect of that forest. It is
important to note that such a netice presupposes the existence of a forest. The
owner of the forest is expected Lo file objections within a reasonable time as
specified in the notice and is also given an opportunity to lead evidence in
support of the objections. After these basic re/irements are met, the owner
of the forest is entitled to a hearing on the objections. This entire procedure
obviously cannot be followed by the State and the owner of the forest unless
the owner is served with the notice. Therefore, service of a notice issued
under Section 35(3) of the Forest Act is inherént in the very language used in
the provision and the very purpose of the provision.

56. Additionally, Section 35(4) of the Forest Act provides that a notice
under Section 35(3) of the Forest Act may provide that for a period not
exceeding $ix months {exiended to one year in 1961) the owner of the forest
can be obliged to adhere to one or more of the regulatory or prohibitory
measures mentioned in Section 35(1) of the Forest Act. On the failurs of the
owner of the forest to abide by the said measures, hefshe is liable to
imprisonment for a term up to six months and/or a fine under Section 35(7)
of the Forest Act. Surely, given the penal consequence of non-adherence o a
Section 35(4) direction in a Section 35(3) notice, service of such a notice
must be interpreted to be mandatory. On the facts of the case in Godrej, such
a direction was in fact given and Godrej was directed, for a period of six
months, to refrain from the cutting and removal of trees and timber and the
firing and clearing of vegetation. Strictly speaking, therefore, despite not
being served with Notice No. WT/53 and despite having no knowledge of it,
Godrej was liable to be punished under Section 35(7) of the Forest Act if it
cut or removed any tree or timber or fired or cleared any vegetation.

57. This interplay may be looked at from another point of view, namely,
the need to issue a direction under Section 35(4) of the Forest Act, which can
be only to prevent damage to or destruction of a forest. If the notice under
Section 35(3) of the Forest Act is not served on the owner of the forest,
he/she may continue to damage the forest defeating the very purpose of the
Forest Act. Such an interpretation cannot be given to Section 35 of the Forest
Act nor can a limited interpretation be given to the word “issued” used in the
context of Section 35 of the Forest Act in Section 2(f)(iii} of the Private
Forests Act,

'58. Finally, Section 35(5) of the Forest Act mandates not only service of
a notice issued under thal provision “in the manner provided in the Code of
Civil Procedure, 1908, for the service of summons” (a manner that we are all

e
e
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famniliar with) but also its publication “in the manner prescribed by rules™
This double pronged receipt and confirmation of knowledge of the
show-cause notice by the owner of a forest makes it clear that Section 35(3)
of the Forest Act is not intended to end the process with the mere issuance of
a notice but it also requires service of a notice on the owner of the forest. The
need for ensuring service is clearly to protect the interests of the owner of the
forest who may hiave valid reasons not only to object to the issuance of
repulatory or prohibitory directions, but also to enable him/her to raise a
jurisdictional issue that the land in question is actually not a forest. The need
[or ensuring service 1s also to prevent damage to or destruction of a forest.

59. Unfortunately, Chintamani'? missed these finer details because it was
perhaps not brought to the notice of this Court that Section 35 of the Forest
Act as applicable to the State of Maharashira had sub-sections beyond
sub-section (3). This Court proceeded on the basis of Section 35 of the Indian
Forest Act, 1927 as it existed without being aware of the amendments made
by the State of Maharashtra and the erstwhile State of Bombay. This, coupled
with the factually incorrect view that two hectares of forest land?® were
excluded for the benefit of the landholder led this Court to give a restrictive
meaning to “issue”.

60. In Chintamani'® this Court relied on the decision rendered in CIT v.
Bababhai Pitamberdas®® to conclude that a word has to be construed in the
context in which it is used in a statute and that, therefore, the decisions
rendered in Banarsi Debi v. ITO?' and CWT v. Kundan Lal Behari Lal*? to
the effect that: (Chintamani case'3, SCC p. 149, para 20)

“20. ... the word ‘issue’ has been construed as amounting to ‘service’
are not relevant for interpreting the word ‘issued’ used in Section 2(f) [of
the Private Forests Act].” -

61. It is true, as observed above, that a word has to be construed in the
context in which it is used in a statute. By making a reference in Section
2(f)(iif} of the Private Forests Act to “issue” in Section 35 of the Forest Act, it
is clear that the word is dressed in borrowed robes. Once that is appreciated
(and it was unfortunately overlooked in Chintamani'?) then it is quite clear
that “issued” in Section 2(f)(ii) of the Private Forests Act must include
service of the show-cause notice as postulated in Section 35 of the Forest
Act. ) ) )

62. We have no option, under these circumstances, but to hold that to this
extent, Chintamani® was incorrectly decided and it is overruled to this

extent. We may add that in Chintamani!® the land in question was factually

held to be a private forest and therefore the subsequent discussion was nat at
all necessary.

13 Chintarmani Gajanan Velkar v. State of Maharashira, (2000) 3 SCC 143 . - —
. 29. The. correct-factual-pasition is"that-Section ;2'(,")(:':‘:') of the Private Forests Act excluded “in area
not exceeding two hectares™.
30 1993 Supp (3) SCC 530
31 AIR 1964 SC 1742 : (1964) 7 SCR 539
32 (1975) 4 SCC 844 : 1975 SCC (Tax) 469
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63. Assuming that the word “issued” as occuming in Section 2{f)(ii5) of
the Private Forests Act must be literally and swmictly construed, can it be
seriously argued that it also has reference to a show-cause notice issued
under Section 35(3) of the Forest Act at any given time (say in 1927 orin
1957)? Or would 1t be more reasonable 10 hold that it has reference to a
show-cause notice issued in somewhat closer proximity to the coming into
force of the Private Forests Act, or a “pipeline notice” as Mr Nariman puts it?

64. In the absence of any time period having been specified for deciding
a show-cause notice issued under Section 35 of the Forest Act, it must be
presumed that it must be decided within a reascnable time. Quite recently, in

ammlila Maidan Incidens, In re3 it was held: (SCC p. 95, para 229)

B
nomihad AL WG I

“229. _ Itis a seuded rule of law that wherever provision of a statute
does not provide for a specific time, the same has to be done within a
reasonable time. Again reasgnable time cannol have a fixed connotation.
It must depend upon the facts and circumstances of a given case.”

65. Similarly, in Mansaram v. S.P. Pathak® it was held: (SCC p. 136,
para 12)

“12. ... But when the power is conferred to effectuate a purpose, it
has to be exercised in a reasonable manner. Exercise of power in a
reasonable manner inheres the concept of its exercise within a reasonable
time.”

66. So also, in Santoshkumar Shivgonda Paiil v. Balasaheb Tukaram
Shevale33 it was held: (SCC pp. 356-57, para 11) - '

“I1. 1t seems to be fairly settled that if a statute does not prescribe
the time-limit for exercise of revisional power, it does not mean that such
power can be exercised al any time; rather it should be exercised within a
reasonable time. It is so because the law does not expect a settled thing to

be-unsettled. after. o long lapse of time. - Where the-le

led. after a legislature does not
provide for any Iength of time within which the power of revision 1§ to be
exercised by the authority, suo motu or otherwise, it is plain that exercise
of such power within reasonable time is inherent therein.”

7. According to the State, a show-cause notice was issued to Godrej in
1957 €and assuming it was served) but no decision was taken thereon till
1975, that is, for about 18 years. This is an unusually long period and
undoubtedly much more than a reasonable time had elapsed for enabling the

Centn rm + F ot
State to teke a decision on the show

law laid down by this Court, the show-cause notice must, for all intents and
purposes be treated as having become a dead letter and the seed planted by
the State yielded nothing.

68. The entire problem may also be looked at from the perspective of the
citizen rather than only from the perspective of the State. No. citizen can

raves naticre Thersfars fozlr\un"ng the

W-CalsS NOUCS. LiCiviUIc,

33 (2012) 5 SCC 1, para 232 : (2012) 2 SCC (Civ) 820 : (2012) 2 SCC (Cri) 241 : (2012) 1 SCC
(L&S) 810

34 (1984) 1 SCC 125

35 {2009) § SCC 352 : (2009) 3 SCC (Civ) 749

e e e et
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reasonably be told after almost half a century that he/she was issued a
show-cause notice (which was probably not served) and based on the
show-cause notice his/her Jand was declared a private forest about three
decades ago and that it vests in the State. Is it not the responsibility of the
State to ensure that its laws are implemented with reasonable dispatch and is
it-not the duty of the State to appreciate that the statute books are not meant
to be thrown at a cilizen whenever and wherever some official decides to do
so? Basic principles of good governance must be followed by every member
of the Executive branch of the State at all times keeping the interests of all
citizens in mind as also the larger public interest.

69. In our opinion, the failure of the State to take any decision on the
show-cause notice for several decades (assuming it was served on Godrej) is
indicative of its desire not 1o act on it. This opinion is fortified by a series of
events that have taken place between 1957 and 2006, beginning with the
consent decree of 8-1-1962 in Suit No. 413 of 1953 whereby the disputed
land was recognised as not being forest land; permission to construct a large
number of buildings (both residential and otherwise) as per the Development
Plans of 1967 and then of 1991; exemptions granted by the competent
authority under the Urban Land (Ceiling and Regulation) Act, 1976 leading
te Godrej making unhindered but permissible constructions; and finally, the
absence of any atiempt by the State to take posscssion ul the “forest land”
under Section 5 of the Private Forests Act for a couple of decades. The
subsequent event of the Stale moving an application in Cedavarman virtually
denying the existence of a private forest on the disputed land also indicates

that the State had come to terms with reality and was grudgingly prepared to:

accept that, even if the law permitted, it was now too late to remedy the

situation. This view was emphatically reiterated by the Central Empowered

Committee in its Report dated 13-7-2009.

70. In its written submissions, the Bombay Environment Action Group v
has alleged collusion between Godrej and other appellants-and-the State of -

Maharashtra to defeat the purpose of the Private Forests Act. It is stated that
piior to the said Act coming into force, the Secretary in the Revenue and
Forests Department of the State' Government had written to the Collector on
27-8-1975 enclosing a copy of the said Act and informing that under Section
5 thereof, the Range Forest Officers and the Divisional Forest Officers will
be authorised to take possession of the private forests from the landowners. Tt
is stated that the letter was issued Lo enable the Collector to coordinate with

the Divisional Forest Otlicers to ensure that the large private Torests are taken -

over physically as early as possible. Subsequently, by another letter
(variously described as dated 3-2:1977, 14-2-1977 and 3-2-1979) the
Secretary in the Revenue and Forests Department adv;sed the Conservator of
Forests to go slow wuh thc tak_mg over, of pos

71. It is difficult at this distant pomt of time to conclude, one way or the
other, whether there was or was not any collusion (as alleged) or whether it
was simply a case of poor governance by the State. The fact remains that

o

n of.private forests: in:z:
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possession of the disputed land was not taken over or atlempted to be taken
over for decades and the issue was never raised when it should have been. To
raise it now after a lapse of so many decades is unfair to Godrej, the other
appellants, the institutions, the State and the residents of the tenements that
have been constructed in the meanwhile.

72. Given this factual scenario, we agree that Section 2(A(ifi) of the
Private Forests Act is not intended to apply to notices that had passed their
shelf life and that only “pipeline notices” issued 1n reasonably close
proximity to the coming into force of the Private Forests Act were “live” and
could be acted upon.

73. In Hindustan Petrolewm Corpn. Ltd. v. Darius Shapur Chenai’® this
Court dealt with the provisions of the Land Acquisition Act and held that the
legislation being an expropriatory legislation, it ought to be strctly construed
since it deprives a person of his/her land. In this decision, reliance was placed
on State of M.P. v. Vishnu Prasad Sharma3! and Khub Chand v. State of
Rajasthan®®. The same rationale would apply to Section 2(A(iii) of the
Private Forests Act since it seeks to take away, after a few decades, private
land on the ostensible ground that it is a private forest. Section 2(f)(iif) of the
Private Forests Act must not only be reasonably construed but also strictly so
as not to discomfit a citizen and expropnate his/her property.

74. ine fact that the Prvate Forests Act repealed some sections of the
Forest Act, particularly Sections 34-A and 35 thereof is also - significant.
Section 2(f)(i1i} of the Private Forests /ict is in a sense a saving clause for
pipeline notices issued under Section 35(3) of the Forest Act but which could
not, for want of adequate time be either withdrawn or culminate in the
issnance of a regulatory or prohibitory final notification under Section 35(1)
of the Forest Act, depending on the objections raised by the landowner.
Looked at from any point of view, it does seem clear tion 2(f)(iii) of
the Private Forests Act 'was intended to apply to “live” and not stale notices
issued under Section 35(3) of the Forest Act.

The second question

75. The next question is whether at ail the unstated decision of the State
to take over the so-called forest land can be successfully implemented. What
the decision implies is the demolition, amongst others, of a large number of
residential buildings, industrial buildings, commercial buildings, Bhabha
Atomic Energy. Complex and Employees Staie Insurance Scheme Hospital
and compuisorily rendering homeless thousands of families, some of whom
may have invested considerable savings in the disputed lands. What it also
implies is demolition of the municipal and other public infrastructure works
already undertaken and 1n use, .clearing away the rubble and then planting
rees and shrubs to “restore” the “forest” to an acceptable condition.

36 (2005) 7 SCC 627
37 AIR 1966 SC 1593 : (1966) 3 SCR 557
38 AIR 1967 5C 1074 : (1967) 1 SCR 120
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According to the learned counsel for the State, this is easily achievable. But it
is easier said than done.

76. According to Bombay Environment Action Group a patent, incurable
illegality has been committed and the natural consequences (demolition)
must follow. Reliance was placed, inter alia, on K. Ramadas Shenoy v. Town
Municipal Council, Udipi®®, M.I Builders (P) Ltd. v. Radhey Shyam Sahu®V,
Pleasant Stay Hotel v. Palani Hills Conservation Council®t and Pratibha
Coop. Housing Sociery Ltd. v. State of Maharashtra®? to suggest that no party
should be allowed to take the benefit or advantage of their own wrong and a
patent illegality cannot be cured. '

77. The broad principle laid down by this Court is not in doubt. An
unauthorised construction, unless compoundable in law, must be razed. In
question are the ciicumstances leading to the application of the principle and
the practical application of the principle. More often than not, the municipal
authonties and builders conspiratodally join hands in violating the law but
the victim is an innocent purchaser or investor who pays for the
maladministration. In such a case, how is the victim to be compensated or is
he or she e*(pect:’d to be the only loser? If the victim is to be compensated,
who will do so? These issues have not been discussed in the decisions c:ted
by Bombay Environment Action Group.

78. Insofar as the practical application of the principle is concerned, in
Shenoy? permission was granted to convert a Kalyana Mantap-cum-Lecture
Hall into a cinema hall. A reading of the decision suggests that no
construction was made and it is not clear whether.any money was actually
spent on the project. The question of compensation, therefore, did not arise.

79. M.1. Builders*® was an extreme case in which partial demolition was

ordered since the agreement between the Lucknow Nagar Mahapalika and”
the builder was not only unreasonable for the Mahapalika, but atrocious. Inr

para 59 of the Report, this Court said: (SCC pp. 522-23)
*59. ... The agreement defies logic. It is outrageous. It crosses all

limits of rauonahly The Mahapalika has certainly acted in a fatuous_

manner in emenng into such an agreement.”
It was further held in para 71 of the Report that: (SCC p. 528)

“71. ... The agreement smacks of arbitrariness, -unfairness and -
favouritism. The agreement was opposed to public policy. It was not in”

public interest. The whole process of law was subverted to benefit the
builder.” _ ) o
80. Pleasant Stay Hotel*! was a case of deliberately flouting the law. The
Hotel was granted sanction for the construction of two floors but despite the
rejection of its revised plan, it went ahead and constructed seven floors. This

39 (1974) 2 SCC 506
40 (1999) 6 SCC 464
41 (1995) 6 SCC 127
42 (1991)3 sCC341
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Court noted that, therefore, five floors had been constructed illegally and
unauthorisedly.  Under these circumstances, and subject to certain
clarifications, the demolition order passed by the High Court was upheld.
Payment of compensation in a case of knowingly and deliberately flouting
the law does not arise.

81. In Pratibhe®? the eight unauthorised floors were constructed in clear
and flagrant vielation and disregard of the FSI. The demolition order had
already attained finality in this Court and thereafter six of the unanthorsed
floors had been demolished and the seventh was partially demohshed. This
(‘ourt found no justiﬁcmion to interfere with the demolitions. Again, the

§2. The '1pphcanon of the principle laid down by this Court, therefore,
denends on the independent facts found in a case. The remedy of demolition

cannot be applied per se with a broad brush to all cases. The State also seems
to have realised this and that is perhaps the reason why it moved the
application that it did in Godavarman.

83. Looking at the issue from the point of view of the citizen and not
only from the point of view of the State or a well-meaning pressure group, it
does appear that even though the basic principle is that the buyer should
beware and therefore if the appellanls and the purchasers of tenements or
commercial | establishments from the appeilants ought to bear the
consequences of unauthorised construction, the Wcll—settled principle of
caveat emptor would Ue applicable in normal circumstances and not in
extraordinary circumstances as these appeals present, when a citizen is
effectively led up the garden path for several decades by the State itself. The
present appeals do not relate to a stray or a few instances of unauthorised
constructions and, therefore, fall in a class of their own. In a case such as the
present, if a cilizen cannot trust the State which. has given. statutory
permissions and provided municipal facilities, whom should he or she trust?

84. Assuming the disputed land was a private forest, the State remained
completely inactive when construction was going on over acres and acres of
land and of a very large number of bu;ldmus thereon and for a few decades.
The State permitted thL, construction through the development plans and by
granting exemption under the Urban Land {Ceiling and Regulation) Act,
1976 and providing necessary infrastructure such as roads and sanitation on
the disputed land and the surrounding area, When such a large-scale activity
involving the State is being carried on over vast stretches of land exceeding a
hundred acres, it is natural for a reasonable citizen to assume that whatever
actions are being taken are in accordance with law otherwise the State would
certainly step in to prevent such a massive and prolonged breach of the law.
The silence of the State in all the appeals before us led the appellants and a
large number of citizens to believe that there was no patent illegality in the
constructions on the disputed land nor was there any legal risk in investing on
the disputed land. Under these circumstances, for the State or Bombay

42 Pratibha Coop. Housing Society Ltd. v. State of Maharashtra, (1991) 3 SCC 341
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Environment Action Group to contend that only the citizen must bear the
consequences of the unauthorised construction may not be appropriate. Tt is
the complete inaction of the State, rather its active consent that has resulted
in several citizens being placed in a precarious position where they are now
told that their investment Is actually in unauthorised constructions which are
liable to be demolished any time even after several decades. There is no
reason why these citizens should be the only victims of such a fate and the
State be held not responsible for this state of affairs; nor is there any rcason
why under such circumstances s Court should not come to the aid of
victims of the culpable failure of the State to implement and enforce the law
for several decades.

85. In none of these cases is there an allegation that the State has acted
arbitranly or irrationally so as to voluntarily benefit any of the appellants. On
the contrary, the facts shuw that the appellants followed the due legal process
in making the constructions that they did and all that can be said of the State
is that its Rip Van Winkleism enabled the appellants to obtain valid
permissions from various authorities, from time to time, to make
constructions over a long duration. The appellants and individual citizens

_cannot be faulted or punished for that. '

86. These appeals raise larger issues of good administralion and
governance and the State has, regrettably, come out in poor light in this
regard. Jt is not necessary for us to say anything more on the subject except
to conclude that even if thie State were to succeed on the legal issues before
us, there is no way, on the facts and circumstances of these appeals, that it
can reasonably put the clock back and ensure that none of the persons
concermned in these appeals is prejudiced in any manner whatsoever. .

Conclusion

87. Accordingly, for the reasons given, all these appeals are allowed and
the impugned judgment and order!6 of the Bombay High Court is set aside in
all of them and the notices impugned in the writ petitions in the High Court
are quashed.

Orders in interlocutory applications

Civil appeals arising out of SLPs (C) Nos. 25747- 4’8 of 2010
88. Delay condoned.

SLP (C) No. 34691 of 2011

89. Permission to file the special leave petition is declined. However, the
petitioner is at liberty to take such appropnate action as is now permissible
under the law.

Civil appeals arising-out-of SLPs (C) Nos.-10677, 10760, 11509 and 11640..

of 2008
90. Applications for impleadment/intervention stand a[lowcd

16 Oberoi Constructions (P) Ltd. v. State of Maharashtra, (.2008] 3 Bom CR 408
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Civil appeals arising out of SLPs (C) Nos. 10760 and 11509 of 2008

91. Applications for modification of the order dated 5-5-2008+3 in these i

2 appeals and the applications for directions in all other appeals are dispased of
in terms of the judgment proncunced.

(2014) 3 Supreme Court Cases 469 ;
(Record of Proceedings)

b (BEFORE AFTAB ALAM AND R.M. LODHA, JI.)
GODREJ AND BOYCE MANUFACTURING ' i
COMPANY LIMITED AND ANOTHER . Petiiioners;
Versus i
STATE OF MAHARASHTRA AND OTHERS - Respondents.
c SLPs (C) No. 10677 of 20081 with Nes. 10730, 10760, 11055, 11057,

11393, 11398, 11401, 11509, 11622, 11634, 11640, 12408, 15791, 16470,
21389, 24149 of 2008, 25747-48 of 2010, ... (CC No. 395 of 2011), ... i
(CC No. 526 of 2011) and WP (C) No. 240 of 2008,
decided on February 9, 2011

Environment Protection and Pollution Contrel — Forests — ' ”
Muhurashira Private Foresis {Acquisition) Act, 1575 (2% of 1275} .-
S.2(f)(iii) — Forest in respect of which notice “issued” under S. 35(3),
Forest A<t, 1927 before 1975 Act came into force — Applicability of, though
notice not served upon landowner — Answered in the affirmative in
Chintamani Gajanan Velkar, (2000) 3 SCC 143 — Correctness of, doubted —
Directions for reconsideration of issue in question, passed — Matter
referred to three-judge Bench — Constitution of India, Arts. 300-A and 141

Chintamani Gajanan Velkar v. State of Maharashtra, (2000) 3 SCC 143, referred to

N _TEIRETHT
D=L 200 i

©

Advocates who appeared in this case :

F.S. Nariman, R.F. Nariman, Ranjit Kumar, PX. Samdani, Sunil Gupta, 5. Ravishankar
Prasad and C.U. Singh, Senior Advocates [Jai Munim, Ms Madhavi Divan, Ajay
Bhargava, Ms Vanita Bhargava, Nitin Mishra (for M/s Khaitan & Co.), Ashok Kr
Gupta 1, E.C. Agrawala, Rakesh K. Sharma, Ms Sujata Kurdukar, Shailesh C.
Mahimtura, Vinay Bandiwdekar, Amit Mehta, Jatin Zaved, Kartikeya Desai, Hetu
Arora, Joseph Pookkatt, Bhardwaj S. Iyengar, Prashant Kumar (for M/s AP & _}
Chambers), Nar Hari Singh, Vikas Mehta, Sanjib Sen, Shishir Deshpande and Amit

Yadav, Advocates) for the Petitioners;

Yadav, Advocate 1s:

g a4 Godrej & Boyce Mfg. Co. Lid. v. State of Maharashtra, SLP (€) No. 10677 of
2008, order dated 5-5-2008 (SC), wherein it was directed:

“Issue notice. Status guo as on today shall be maintained. In this dIspu_tcd
land, which alleged to be forest land, there shall not be any. further construction
by the petitioners. The petitioners shall not create any third party rights
hereinafter. The-respondent shall not-take any further action till the next date of

A hearing i.e. 22-8-2008. List on 22-8-2008."
f From the Judgment and Order dated 24-3-2008 in WP No. 2196 of 2005 of the High Court of
Bombay




e IRV

26. The Appellate Court shal
nsider the review petition filed by th

2] the dispute raised by the disputants canno
be split into two s0 as to hold that one par

ltaken :
wided
iverse E
‘to be ¥
ywn 1o
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;peciﬁct_ . Ordered accordingly.
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Writ Petition (L) No.922 of 2015,
18th June, 2015.

“JHDARIUS KHAMBATTA, Sr. alongwith Mr,
IPICHINOY, Sr., Mr. PX. DHAKEPHALKAR,
{alongwith Mr. KARTIKEYA DESAI alongwith
AIPRASEANT K AMBLE, Mr. Jagdish Reddy i/
HIKARTIKEYA & ASSOCIATES, Advs. for the

4l LS. SALUJA, Adv. for the Respondents/
e 1713

Ozone Land Agro Private Limited Vs. State of Mzharashtra

It is expected that the

L)

I (A) Maharashtra Private Forests
€ (Acquisition) Act (1975), S.2 () (iii) — Forest

petitioner afresh on its own merifs, in  Aect (1927), 8.35(3) — Decined forest —
cordance with law and after hearing all the
parties. Nevertheless, the contention of the

Mutation cntrics, on basis of notice issued
u/8.35(3) — Challenge — Notices were issued
sometimes in 1950 — No proof of service —
t In affidavit-in-reply, respondent Govt. no
t Wwhere stated about service of said notice

of the dispute is maintainable against a Served on owners of land — As held by Apex
particular respondent and one part of the Courtin2015(2) ALL MR 921 (S.C.), mere
dispute is rendered untenable as against

issuance gf

notice is not sufficient for
declaration of deemed forest — Hence,

shall be gone into by the Appc[iate mutation entries, not sustainable.
Court. Needless to state, all the parties 2015(2) ALL MR 921 (S.C.), 2015 (3) ALL

MR 781 Foll. (Paras 11, 12)

(B) Constitution of India, Art.226 — Writ
.- pefition — Alternate remedy — Petitioner
“filed alternate remedy of appeal as directed
" by writ court — However, after such
direction, position of Jaw settled by Division
Bench — Held, in view of peculiar facts,
‘petitioners again have a right to approach
writ court to seek appropriate remedy.
(Paras 15, 16)

CASESCITED : TPARA
Godrej wid Boyce Manutacturing Company
Limited and Anr. Vs. State of Maharashtra and
Ors., 2015(2) ALL MR 921 (S.C.) : (2014) 3
SCC430 oo, 9,10, 12, 13,15, 16
Satelite Developers Limited & Anr Vs. State of
Maharashtra and Ors., 2015(3) ALL MR 78]

10,52, 15

Chintamani Gajanan Velkar Vs. State of
Maharashtra and Ors., 2000(2) ALL MR 571
(8.C.): (2000) 3 SCC 143

V.M. KANADE, J. x Heard.

2 Rule. Rule is made returable
forthwith. Respondents waive service. By
consent of the parties, Petition is taken up for
final hearing, ‘

3. By this Petition which is filed
nnder.Article 226 ofthe Constitution ofindia,
Petitioners are seeking an appropriafe writ, order

2015(6) ALL MR - Dec.
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and direction for setting aside the impugned
Mutation Entry Nos. 162 and 186 in respecl of
the land admeasuring 323.75 hectares bearing
Survey No.229, New Gut No.3 situated in
Revenue Village Mormarewadi [Karanjgaon)
Taluka Mawal, District Pune, more particularly
described in the Schedule annexed to the
Petition at Exhibit-A.

4. The short questions which fall
for consideration before this Courl are :

(i) whether issuance of notice under
section 35(3) ol the Indian Furest Act, 1927
alone is sufficient compliance for the said
land being declared as a deemed forest
within the meaning of section 2(£)(iii) of
the Maharashtra Private Forests
{Acquisition) Act, 19757

(i) whether Mutation Entries which have
been made can be sustained in view of the
judgment of the Apex Court in Godrej and
Boyce Manufacturing Company Limited and
another vs. State of Maharashtra and
others, (2014) 3 SCC 430 and the judgment
and order passed by this Court in Satelite
Developers Limited & Anr vs. State of
Maharashtraand Ors., 201 5(3) ALLMR 7812

5 Brief facts which are relevant
for the purpose of deciding this Petition are
that one Gajanan Vishwanath Karve and
members of his family were owners nf'the said
land. It appears that the Petitioners entered into
development agreement andf/or Deeds of
Conveyance with the said Karves and Power
of Attorney was also given by the said Karves
to the Petitioners. The Petitioners, after making
inquiry, came to know that this land was
declared as forest by the government authorities
and therefore filed Writ Petition in this Court
being Writ Petition No.283 of 2009, challenging
the said Mutation Entries.

6. Division Bench of this Court,
however, held that the Petitioners have raised
disputed question of facts and therefore directed
the Petitioners to exhaust the alternative remedy
which was available to them of challenging the

2015(6) ALL MR - Dec,

QOzone Land Agro Private Limited Vs. State of Maharashtra

2015(6)

said Entries before the Sub-Divisional Officer, 8 ALL

Taluka Mawal.

i Petitioners, being aggrievedby
the said judgment and order passed by this
Court dated 18/2/2010 in Writ Petition No.283
of 2009, filed Special Leave Petition (Civil)
No0.193470f20]0 in the Apex Court. However,
the said SLP was allowed to be withdrawn with’
liberty to approach the appropriate forum in;
accordance with Taw.

8. Peiitioners accordingly filedig
an appeal being RTS/733/2012 before the Sub-§
Divisional Officer, Taluka Mawal. Despite the;
several applications being made by the
Petitioners, said appeal was not expeditiously
disposed of and is still pending. :

9. In the meantime, the Apex
Court in Godrej and Boyce Manufacturing:
Company Limited and another vs. State of]
Maharashtra and others, (2014) 3 SCC 430!
1 [2015(2) ALL MR 921 (S.C.)] where a similar]
issue was raised, by its judgment and ord
dated 30/01/2014 in terms held that meres
issuance of notice under section 35(3) of thei
[ndian Forests Act, 1927 was not sufficiental
that the procedure which was required to
followed under the said section had to be3
followed and it would have to be egtablished
that the said notice had been served on the
owners of the said land. It therefore held th
the issuance of notices contemplated und
section 2(f)(i1i) were live notices or pipeline3
notices. The Apex Court held that under th
amended Section 35(4), the period of existenc
of such notices was limited to six months
which was later on increased to one year. Th
Apex Court observed that in order to save sul
live notices or pipeline notices, section 2(f)(iii
was inserted. It further held that therefore mere
issuance of notice was not sufficient and it had
to be established that these notices had been
sent and procedure under Section 35(3) had
been followed.

The Apex Court in Godrej and Boyee
Manufacturing Company Limited, [2015()
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{ ALL MR 921 (S.C.)] (supra) in paras 1, 54,
155,61,62, 63,72, 74 has observed as under:-
“l. Leavegranted. The Principal question
for consideration is whether the mere
issuance of a notice under the provisions
of Section 35(3) of the Forest Act, 1927 is
sufficient for any land being declared a

Officer,

ieved by
by this
No.283
(Civil)
owever,

wn with “private forest” within (he meaning of that
orum in @ expression as defined in Section 2(H(i) of

“d the Maharashtra  Private Forests
tly filed (Aoql_:isitionJAul, 1975. In our opinien, the
the Sub- A question nust be answered in the negative.
ipitethe 3 Connected therewith is the question whether
’i the 3 the word “issued” in Section 2(f)(iii) of the
Iiti}(,)usl); Maharashtra Private Forests Acquisition

A Act, 1975 read with Section 35 of the Forest

2 Act, 1927 must be given a literal
1e Apex 3

interpretation or a broad meaning. In our
opinion the word must be given a broad
4 meaning in the surrounding context in
g which it is used. A tertiary question that
© arises is, assuming the disputed lands are
forest farids; can the State be allowed to
4 demolish the massive constructions made
g thereon over the last half a century? Given
3 the facts and circumstances of these
4 appeals. our answer to this question is alsu
inthe negative.” .

cturing 3

“54. Applying the law laid down by this
Court on interpretation, in the context of
1 these appeals, we may be missing the wood
4 - forthe trees if a literal meaning is given to
the word “issued”. To avoid this, it is
necessary to also appreciate the scheme of
g Seclion 35 of the Forest Act since that
i scheme needs to be kept in mind while
- considering “issued” in Section 2(f) (iii) of
he Private Forests Act.”

'55. A notice under Section 35(3) of the
orest Act is intended to give an opportunity
tothe owner of 2 forest to show cause why,
nter alia, a regulatory or a prohibitory
measure be not made in respect of that
) igf: forest. It is important to note that such a
nd Boyced: motice presupposes the existence of a forest.
1 The owner of the forest is expected to file
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objections within a reasonable time as
specified in the notice and is also given an
opportunity to lead evidence in support of
the objections. After these basic
requirements are met, the owner of the
forest is entitled to a hearing on the
objections. This entire procedure obviously
cannot be followed by the State and the
owner of the forest unless the owner is
served with the notice. Theretore, service
of 2 natice issucd under Scction 35(3) of
the Furest Act is inherent in the very
tanguage vsed in the provision and the very
purpose of the provision.”

“61. It is true, as observed above, that a
word has to be construed in the context in
which it is used in a statute. By making a
reference in Section 2(f)(iii) of the Private
Forests Act to “issue” in Section 35 of the
Forest Act, it is clear that the word is
dressed in borrowed robes. Once that is
appreciated (and it was unfortunately
overlooked in Chintamani [Chintamani
Gajanan Velkar vs. State of Maharashtra,
(2000) 3 SCC 143]) then it is quite clear
that “issued” in Scction 2(0(iii) of the
Private Forests Act must include service of
the show-cause notice as postulated in
Section 35 of the Forest Act.”

“62. We have no option, under these
circumstances, but to hold that to this
extent, Chintamani [Chintamani Gajanan
Velkar vs. State of Maharashtra, (2000) 3
SCC 143] was incorrectly decided and it is
overruled to this extent. We may add that in
Chintamani [Chintamani Gajanan Vellar vs.
State of Maharashtra, (2000) 3 SCC 143])
the land in question was factually held to be
a private forestand therefore the subsequent
discussion was not at all necessary,”

“63. Assuming that the word “issued” as
occurring in Section 2(f)(iii) of the Private
Forests Act must be literally and strictly
construed, can it be seriously argued that it
also lias reflerence to a show-cause notice
issued under Sections 35(3) of the Forest

2015(6) ALL MR - Dec.
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602 QOzone Land Agro Private Limited Vs. State of Maharashtra 2015(6) & Al
Act at any given time (say in 1927 or in  the conclusion that the land did not vest in the k
1957)7 Or would it be mare reasonable to  Gavernment and did not become deemed forest ?
hold that it has reference to a show-causc  merely on issuance of notice under Section !
notice issued in somewhat closer proximity  35(3) of the said Act.
to the coming into force of the Private  Thjs Court in Satelite Nevelopers Limited §
Forests Act, or a “pipeline notice” as Mr. & Anr vs. State of Maharashtra and Ors., &
Narinman puts it?” 2015(3) ALL MR 781 has observed in paras §
“72. Given this factual scenario, we agree 10 and 11 as under:- G £
that Section 2(f)(iii) of the Private Forests “10. We are of the view that ratia of the §
Act is not intended to apply ta notices that said judgment would squarely apply to the
had passed their sheif life and that only facts of the present case. Therefore, merely
“pipeline notices” issued in reasonably close because entries are made in the revenue ¥
proximity to the coming into force of the records in 2006 pursuant to the directions §,
Private Forests Act were “live” and could given by this Court in PIL that by ilselff';'
be acted upon.” would not vest these lands in the S{ate':‘
“74. The fact that the Private Forests Act Government since, admittedly, no Further;x;}ﬂ
repealed some sections of the Forest Act, proceedings as contemplated under sections §
particularly Sections 34-A and 35 thereof is 35(3), 35(4) and 35(5) were initiated. As '
also significant. Section 2(f)(iii) of the observed by the Apex court, since the
Private Forests Act is in a sense a saving notices which were issued under sectiong
clause for pipeline notices issued under 35(3) had limited shelf life, merely becausesf- fact
Section 35(3) of the Forest Act but which the'notices were issued in 1956 issuance ofifg: 35(
could not, for. want of adequate time be these notices by itself would not vest these:gg: s ni

whi

either withdrawn or culminate in the
issuance of a regulatory or prohibitory final
notification under Scction 35(1) of the
Forest Act, depending on the objections
raised by the landowner. Looked at from
any point of view, it does seem clear that
Section 2(f)(iii) of the Private Forests Act
was intended to apply to “live” and not stale
notices issued under Section 35(3) of the
Forest Act.”

10. Thereafter, Division Bench of
this Court in Satelite Developers Limited &
Anr vs. State of Maharashtra and Ors.,
2015(3) ALL MR 781 where also the similar
issue was involved, following the judgment of
the Apex Court in Godrej and Boyce
Manufacturing Company Limited, [2015(2)
ALL MR 921 (S.C.)] (supra), also held that
notices which were issued in 50°s and 60’s and
which were not served had ceased to have any
effect and such notices could not be covered
under Section 2(f)(iii) and therefore came to

2015¢G) ALL MR - Dec.

lands in the State Government nor these
lands would be deemed to be the fores!
lands. We have, therefore, no hesitation in
coming to the conclusion that the issuet
invalved in this case is no loner resintegral
and is squarely covered by the judgment
the Apex Court in Godrej and Baoyee!
Manufacturing Company Limited, (2014) 33

el
SCC 430 (supra).” Reg
“11. For the aforesaid reasons, the entiregg@noti

made in the revenue record by the reven
authorities on the basis of notices whi
were issued under section 35(3) of th

Indian Forest Act are set aside. It is clarifie

that though these notices were issued und sup!
section 35(3) since there being no fing@&andt
Notification issued under section 35(1)584iand:
provisions of section 2(f)(ii) and 2(f)(iii) of@# Secti
the Maharashtra Private Foresiige
(Acquisition} Act, 1975 would not apply liZiudpy
the facts of the present case and these landS@ 0om
therefore, would not be deemed to be 5.C.
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forest lands, unless the procedure prescribed
“under the Act is followed which, admittedly,
has not been followed in this case. Tt has to
be remembered that the Statc has a right to
acquire the land or declare that the land
vests in the State Government. Such a right
can be exercised only aftcr the procedure
which is preseribed under the Act is
followed. Itis no doubt true that the question
of environment is a burning issue and has
to be taken into consideration. However, at
the same time, rights of the citizens cannot
be taken away withont follewing the duc
process of law. In the present case, after
1956, no steps have been taken by the State
Govermiment and, therefore, we are of the
view that citizens cannot be deprived of the
rights in respect of the property owned by
them.”

11. In the present case also, the
icts are almost identical. Notices under section
5(3) had been issued sometime in 50°s. There
isno proot ot'service. In the A ffidavit-in-reply
which has been filed by Respondent No.5 —

1 Conservator of Forest, it has been in terms

sated in various paragraphs that notices have

d-been issued but nowhere it is stated that the
4 nolices have been served on the owners of the
4 bnd.

: 12. Respondents have relied on
the Entries made in what is called ‘Golden

- Register” in support of their contention that the
§ otices have been issued. However in view of

thejudgment of the Apex Court in Godrej and
Boyce Manufacturing Company Limited,
[015(2) ALL MR 921 (S.C.)] (supra) and of
tis Court in Satelite Developers Limited
(supra), mere issuance of notice is not sufficient
wnd therefore merely by issuance of notice, the
land could not be said to be deemed forestunder
Section 2(f)(iii).

13. The Apex Court in its
judgment in Godrej and Boyce Manufacturing
Company Limited, {2015(2) ALL MR 921
§:C.)] (supra) while averruling the judgment

Ozone Land Agro Private Limited Vs. State of Maharashtra
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in Chintamani Gajunan Velkar vs State of
Maharashtra and Others, (2000)3 SCC 143
:[2000(2) ALLMR 571 (S.C.)] has observed
that this fine distinction which existed on proper
reading and analysis of Section 35 was lost sight
of by the Bombay High Court and the Apex
Court in its earlier judgment in Chintamani,
[2000(2) ALLMR 571 (S.C.)] (supra) '

14. This being the legal position,
when the matter was filed before this Court,
the issue which has now been scttled was not
settled and, therefore, Division Bench of this
Court relegated the Petitioners to exhaust the
alternative remedy of filing the appeal before
the Sub-Divisional Officer since the question
whether notice was issued or not was a disputed
question of fact.

15. After the judgment was
delivered in Godrej and Boyce Manufacturing
Company Limited, [2015(2) ALL MR 921
(S.C.)] (supra) by the Apex Court and in
Satelite Developers Limited (supra) by this
Court, Petitioncrs have now approached this
Court again, in view of the settled position in
law which position is settled after the Division
Bench of this Court had directed the Petiticners
to file an appeal. It is, therefore, rightly
appearing on behalf of the Petitioners that in
view of the settled position in law which was
settled after the appeal was filed before the Sub-
Divisional Officer, Petitioners, again, have a
right to approach this Court and seek an
appropriate order and direction for quashing
the said Mutation Entries. The learned Senior
Counsel appearing on behalfof the Petitioners,
in our view, has rightly submitted that in view
of the stand which has been now taken by the
State Government in their affidavit-in-reply, it
appears that despite the judgment of the Apex
Court in Godrej and Boyce Manufacturing
Company Limited, [2015(2) ALL MR 921
(S.C.)] (supra) and of this Coust in Satelite
Developers Limited (supra), State is still
sticking to their old stand and, therefore, no
fruitful purpose would be served in pursuing

2015(G) ALL MR - Dcc,
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the appeal which is pending before the Sub-
Divisional Officer.

16. We find considerable force in
the submissions made by the learned Senior
Counsel appearing on behalf of the Petitioners.
Normally, in such cases, when the Petitioners
had approached this Court and this Court had
relegated the Petitioners to exhaust the
alternative remedy, this Court would not have
entertained the Petition again and would have
asied the Pelitioners to exhaust that remedy
first as per the directions which were given in
the judgment of this Court dated 18/02/2010
passed in Writ Petition No.283 of 2009.
However, in the peculiar facts and
circumstances of this case and mere particularly
in view of the judgment of the Apex Court in
Godrej and Boyce Manufacturing Company
Limited, [2015(2) ALL MR 921 (S.C.)]
(supra) which has finally settled the issue, we
find that it would be futile to again ask the
Petitioners to go back to the Sub-Divisional
Officer, who, apparently, in view of the affidavit-
in-reply filed by the Respondents, would
continue to take the same stand. We are of the
view that, normally, State is expected to take a
fair and reasonable stand.and follow the.law
which is laid down by the Apex Court which is
binding on all the parties in the country.
However, we are surprised by the fact that
samne sland which was earlier taken in
Chintamani is continued to be taken here in the
reply filed by the Respondents to this Petition.

1. Both the questions in para 4
above are accordingly answered in the negative.
18. In the facts and

circumstances of this case, therefore, we are
inclined to entertain this Petition and pass the
orders which are claimed by the Petitioners in

- terms of prayer clause (a) of the Petition.

Petition is allowed in terms of prayer clause
(a) of the Petition. Rule is made absolute
accordingly. )

Petition allowed.

2015(6) ALL MR - Dec.
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[N THE HIGH COURT OF JUDICATUREAT gyf
BOMBAY i

] Ind

K. R. SHRIRAM, J. £ Filr

£ 165

Pushpaben Vishwambarlal Khetan & Ors. TS

Vs. e

Heena Narendra Patel & Ors. 3 :IR

2 ar

Chamber Summons No.803 of 2014 ¥ Roy

in SuitNo.3474 of 2005. ’

2nd February, 2015. £ o

Mr. SHARDUL SINGH, Adv. for the Plaintiffs. ,"E‘Caq
Mr. VISHAL KANADE, Adv. for the Defendant : - Guj.
No.l. FCP
FAIR

(A) Maharashtra Court Fees Act (1959), S.18

— Ceiling of maximum court fees — In case
of multiple plaintiffs filing common suit- g
Whether, S.18 of Maharashtra Court Fees §
Act is applicable — Determination - 8 &
different plaintiffs filed defamation suit %
against defendants, claiming independent
decrees of Rs.1 crore each — If plaintiffs
were to file individual suits, total fees:
payable by plaintiffs would be around
Rs.10,64,840/-_— However, plaintiffs
collectively have paid court fees only of Rs.3
lacs — Even if act of defendants is common &
against each plaintiff, each plaintiff would:
have to establish his case by individually;
leading evidence as if individual suit is file
by each — S.18 applicable — Thus, even b
filing suit with joinder of parties, plaintif
are liable to pay court fees Rs.10,65,840/
1995 (2) Mh.LJ 198, AIR (37) 195 Nagpu
189,3 ALL 108 (F.B.), AIR 1971 Kerala 18
Disting. (Paras 11, 14, 15, 16)
(B) Maharashtra Court Fees Act (1959), 5.
— Chamber summons — Delay of 7 years
Although order directing Taxing Master
Prothonotary to serve copy of report on
parties, was passed on 27th July 2007, samé}

was served only on 17th July 2014 —Applican 3 dec)
cannot be blamed, for delay — Chamber Plai
summons, not barred. (Para’) (Rur
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garnest maney even in cases where the
submission and receipt of bids is itsell subject
ta the condition that in the event of a withdrawal
of the bid the earnest money. stand forfeited.
Inasmuch as the High Court remained tatally
oblivious of the truc legal position while
dirccting refund of the earnest money, it
committed an error. ‘

14. In the result this appeal
succeeds and is, hereby, allowed. The order
passed by the High Court is sel asidc and Writ
Petilion No.9620 (MB) 012013 disinissed but
withoul any order as to costs.

Appeal allowed.

2015(2) ALY, MR 924 (S.C..)
(SUPREME COURT)

V.GOPALA GOWDA &
R. BANUMATHI JJ.

Godrej & Doyce Mduufauurmo .Ltd.

State of Ma} 1arashlra & Ors.

Civil Appeal No.1086 of2015.
21st January, 2015.

Mr. SIDDHARTH BHATNAGAR, Mr. SIDHARTH
MOHAN, Mr. R VHUTLARYA, Mr. T. MAHIPAL,
Advs. for Appella-.i. )

Mr. ANTRUDDHA P. MAYEE, Mr. S.
SUKUMARAN, Mr. ANAND SUKUMAR, Mr:

) BHUPESH KUMAR PATHAK, Ms. MEERA __
: _.MATHUR Advs. for Respondems

Maha rashtra Regional and Town Plann'ing
Act (1966), S5.127, 37(1) — Reservation of
land — Lapsing of ~ Reservation of land of
appcliant for Railway use — Railways not
interested in proposed acquisition of land

for which itawas'resefved iState- Goves™
- intending to modify the same for

Development Plan Road after expiry of 10
years and 6 months—Notice period was over
— Held, reservation has lapsed and it

Godrej & Boyce Manufacturing Co. Lid. Vs_ State of Maharashtra 971

ensured to the henefit of the appellanf and
notification issued by State Govt. is liable
to be set aside and quashed.

2007 ALL SCR 2232 Rel. on.
(Paras 16, 17)

CASESCITED : PARA

. Prakash R. Gupta Vs. Lonavala Municipal

Council & Ors., 2009 ALL SCR 728 : (2009) |
SCOIE s 12
Shiricampur Municipal Council, Shrirampur Vs
Satyabhamabai Bhimaji Dawkher & Ors.,
2013(3) ALL MR 477 (S.C.) : (2013) 5 SCC
N 16
Girnar Traders (2) Vs. State of'Maharasnua
2007 ALLSCR 2232 : (2007) 78CC555 .

|(|
Mumc:pal Co:pn of Greater Bombav Vs.
Hakimwadi Tenants’ Asson., (1988) Supp SCC
R . 16
Girnar Traders (3) Vs. State of Maharashtra,

201FALLSCR 176 :(2011)3SCC | ... 16

V.GOPALAGOWDA, J. :- Leave granted.
2. The appellant whose land
bearing CTS Nos. 31(pt), 7 (pt), 70 to 78,
80(pt) and 81, ‘measuring 2188 sq. mtrs. at
lVakhroh were reserved in the Development Plan

“in the year 1991 for acquisition by the Ministry

of Railways for laying additional railway tracks
between “Thane and Kurla™, has questioned the
correctness of the notification dated 5.8.2008
issued by the Urban Devmopmcnt Dcpartmt.nt
of 'the respondent No. 1-State Government
under Section 37(1) of the Maharashtra
Regional Town Planning Act (for short “the
MRTP Act™).proposing the modification in the
Development Plan deleting the reservation of

land in question from Railway reservationand |

adding reservation for Development Plan Road,

‘before the High Court of Bombay questioninig.. 2 = & 4"

the power of the State Government regarding
the propoesed modification in the Development
Plan after the period of 10 years specified under
Section 127 of the MRTP Act, was expired and

2015(2) ALL MR - Apr.
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the State Government has failed (o take steps
for acquisition of the land involved in these
proceedings resecved for the purpose of laying
additional railway tracks between “Thane and
Rurla”, which was nol interfered with by the
High Court by recording its reasons in the
impugned order dated 12.12.2011, passed in
the Writ Petition No. 2274 of 2011, is under
challenge in these proceedings, urging various
legal contentions.

8. The brief facts of the case are
as under:-

In the year 1991, appeliant's land in
question were reserved under the Sanctioned
Development Plan of Grealer Mumbai for
acquisition of respondent No.2 herein— Union
of fndia, Ministry of Railways for laying down
additional Railway tracks between “Thane and
Kurla™.

No steps were taken by the concerned
authorities despite passing of 10 years period
as contemplated under Section 127 of the
MRTP Act to acquire the reserved land of the
appellant. The appellant has issued the purchase
notice under the said Section on 04.09.2002 to
the respondent No.2 - Ministry of Railways
stating that if, the Ministry of Railways is in
need of the fand in question, the same may be_
acquired by them, and if the same is nof
required, a clarification to that effect may be
issued.

4, After issuance of the said
otice, the period of 6 months as prescribed
under Section 127 of the MRTP Act, was
expired on 3.3.2003, thus, the reservation of
the land in question was deemed 1o be released.

5 Having got no reply from
resfondent No. 2, the appeliant again wrote a
letter dated 2.10.2004 to respondent No. | for
dé-reservation of the land if the same is not
required by them.

6. . On 1.11.2004, the respondent

No: 2 - Ministry of Railways informed-the
Urban Development Department of State that
there was no proposal for acquisition of

" 0152 ALL MK - Ape,
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reserved land for railway development works
in the Railways in the near future.

£ The appellant, an 5.1.2003,
wrote to the Urban Development Deparimeny
of the State Government requesting for suitable
steps in view of clarification letter dated
1.11.2004 issued by respondent No. 2 and
requested it for expediting the process of
deleting the reservation of the land in question.

8. The Urban Developmeni
Department of the State Government has issued
the notification on 24.5.2006 under Section
37(1) of the MRTP Act, proposing ihe
modification to the Development Plan by
deleting “Railway reservation” and adding
“Reservation for DP Road”. The land which
was reserved earlier in the Development Plan
for railway line, the period of 10 years and 6
months after issuing notice was lapsed, now
proposed to be reserved for Development Plan
Road. The same was foliowed by another
notification issued by the State Governmen
under Section 37(1) of the MRTP Act dated
5.8.2008 for modification of the land deleting
from the Railway reservation and reserving the
same for Development Plan Road.

9. Being aggrieved by the said

notification dated. 5.2.2008 r\rl\.r\nfing the

.....................................

modification of reservation of the land in
question from the Railway line to Development
Plan Road; the appellant approached the High
Court by filing Writ Petition No. 2274 of 2011
challenging the correctness of the said
notification by placing strong reliance upon
Section 127 of the MRTP Act, contending that
the proposed modification by the Urban
Development Department is impermissible in
law as the State Government has no power to
do so.

) i0. The High Court vide its order
dated 12.12.2011 dismissed the writ petition

by holding that the action of the State
Government is only proposed modification and
therefore, the wiif petition cannot be entertained
atthis-stage. However, the High Court has given

i PR ) 1 NI SN S
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liberty to the appellant to raise objections before
- the Urban Development Department of the State
Government regarding the proposed
modification. Further, it is observed by the High
Court in the impugned order that the impugned
notification.was issued in the manth of August,
2008, whereas the appellant has filed the
petition in the month of August, 2009. Tn the

absence of explanation by the appellant for filing -

a petition about one year after the issuance of
impugned notification, therefore, the writ
petition was also rejected on this ground.

Hence, the civil appeal is filed by the appellant ‘

urging various grounds.

1. Mr, Shyam Dlvan thc learned
senior counsel appearing on behalf of the
appellant placed strong reliance upon the
provision of Section 127 of the MRTP Act, in
support of his legal contention that the iand of
the appellant involved in this case was reserved
for the Development Plan by the State
Government for acquisition by the Ministry of
Railways for laying additional Railway tracks
between “Thane and Kurla”, which period of
10 years was expired long back and therefore,
the proposed action to de-reserve and modify
the same for the abovesaid purpose is not
permissible in law,

12. It was further. contcndcd by
the learned senior counsel that in view of the
Jaw laid down in Prakash R. Gupta v.

Lonavala Municipal Council and Ors., (2009)

1 SCC 514 : [2009 ALL SCR 728], the land

_should have been acquired within 10 years from _

.~ the datc of sanctioned development plan. No,
proceeding for acquisition of the reserved land
was commenced by the State Government and
Railway department within the said period under
Section 127 ofthe MRTP Act. The land involved
-in these proceedings having not been acquired
by the respondents within stipulated time of 10
'years, the reServation of the land for the
purpose of railway under the provision of
Section 127 of the MRTP Act has lapsed long
back and hence the same stands released from
reservation in favour of the appellant.

(iodrej & Boyce Manufacturing Co. Ltd. Vs. State of Maharashtra 923

135 The learned senior counsel
also contended that the High Court should have
seen that once the right of the appellant under
Section 127 of the MRTP Act, is accrued in
favour df the appellant, any proposed
modification of the plan in exercise of power
by the State Government under Section 37 of
the MRTP Act, should not be allowed to render
the right of the appellant under Section 127 of
the MRTP Act as otiose.

14, On the contrary, Mr. T
Bhatt, the learned senior counsel on behali'of
the respondcents sought to justify the impugned
notification contending that the Stat
Government is empowered to modify the
Development Plan by deleting the earlier
purpase for which the land was reserved, and
can be moditied for Development Plan Road.
The said action is only proposed one and
therefore, the appellant cannot have any
grievance at this stage and can raise objections
to the impugned notification before the State
Government, the same will be examined it and
take appropriate decision in the malter,
Therefore, he submits that the impugned order
is not vitiated either on account of erroneous

. reasoning or error in law and the same need

not be interfered with by this Court in exercise
of its appellate jurisdiction in this appeal.
15. Having heard the learned

~ senjor counsel on behalfof both the parties and

with reference to the abovesaid rival factual
and legal-contentions, we have caretully

“examined the same keeping in view the

undisputed facts involved in this case. [tis an
undisputed fact that the respandent No. | has
rescrved the land in question for the
Development Plan under the provisions of
Section 127 ofthe MRTP Act for the acquisition
of the land in favour of Ministry of Railways

“ for laying additional railway track betwesn®: i+

“Thane and ‘Kurla”. It would be apposite to
extract Section 127 of the MRTP Act for better
appreciation of the claim of the parties, which
deals w1th lapsing of reservation:-

2015(2) ALL MR - Apr.
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Y127, Lapsing of reservations-Ifany land
reserved. allotied or designated for any
purpose specilied in any plan under this Act
i5 not acquived by agreement within ten
years from the date on which a final
Regional plan, or final Development plan
comes into force or if praceedings for the
acyuisition of such land under this Act or
un@r/me and Acquisition Act, 1894, are
not commenced within such period, (he
owner or any person interested in the land
% ~7May serve notice on the Planning Authority,
Development Authority or as the case inay
be, Appropriate Authority to that effect: and
il within six months from the date of the
service of such notice, the fand is not
acquired or no steps as aforesaid are
commenced for its acquisition, the
reservation, allotment or designation shall
be deemed to have lapsed, and thereupon
the land shall be deemed to be reieased from
such reservation., allotment or designation
and shall become available to the owner for
the purpose of develapment as otherwise,
permissible in the case of adjacent fand under.
the relevant plan.” - '

16. It is also an undisputed fact
thatafter 10 years, natice dated 4.9.2002 served
by the appellantunder Section 1270 f the MRTP .
Act upon the respondent No. | stating that if,
the reserved land was needed for the notified
purpose, Railway departiient may acquire the
same by adopting acquisition proceedings, but
if the same is not acquired, the clarification to
that effect be issued. Thereafter, on 3.3.2003

the period of 6 months as prescribed under the -

provision of Section 127 of the MRTP Act, after
issuance of the above notice by the appellant
and served on the respondent No.1, was also
lapsed long back. Therefore, the reservation
ofthé land in favour of the Railway was deemed
1o bereleased under the dbove'said provision®
of the' MRTP Act. The respondent No. 2-
Ministry -of Railways irfermed the Uiban
Development Department of the State
Government on 1.11.2004 stating that there was
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no proposal for acauisition of the tand in the
Railways in the near futere, is evident fram the
undisputed fact of the correspondence made
between the Ministry of Railways and the Urban
Deveiopment Depariment of the State
Gaovernment, which would clearly go to show
that the land reseived even afier 10 years and
anexpiry of service ol'notice of 6 months there
was no intention on the part of the State
Gavernmenl to acguire the reserved land for
the purpose reserved in favour of the Railways
department to form the Railway tracks hetween
“Thane and Kurla™, in that view of (he matter,
the land reserved for the purpose under Section
127 afthe MRTP Act, is lapsed and the appellant
is entitled for developing the land as it likes.
The State Government instead ofclarifying to
the notice issued by the appellant, has proceeded
further Lo initiate proceedings under Section 37
of the MRTP Act, proposing the modification
in the Development Plan by deleting Railway
reservation and adding reservation for
Development Plan Road. Section 37(1) of the
MRTP Act, which deals with modification of
Final Development Plan reads thus:-
“37.Modification of final Development
Plan - (1) Where a modification ofany part
of or any proposal made in, a firial
Developrent Plan is of such a nature that it
will not change the character of such
Development Plan, the Planning Authority
may, or when so directed by the State
Government shall, within sixty days lrom
the date of such ditection, publish a notice
in the Official Gazette and in such other
mannerasmay be determined by it inviting
objections and suggestions from any
person with respect to the proposed
modification not later than one month from
the date of such natice; and shall also serve
notice on all persons affected by the
‘proposed modification and after giving a
hearing to any such persons, submit the
proposed modification (with amendments,
if any), to the State Government for
sanction.
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I A) 1T the Planning Authority fails to issue
the notice as directed by the State
Government, the State Government, shall
issue the notice and thercupon, the
provisions of sub-section (1) shall apply as
they apply in relation to a notice 1o be
published by a Planning Authority.”
By a carefulireading of the provisions of
Sections 127 and 37(1) of the MRTP Act,
which are extracted as above abundantly make
it clear that the State Government is not
empowered to delete the reservation of the land
involved in this case from Railway use and to
modify the same for Development Plan Road
in the Development Plan afler expiry of 10 years
and 6 months notice period was over as the
appellant has acquired the valuable statutory
right upon the land and the reservation of the
same for the proposed formation of Railway
track was lapsed long back. Further the
respondent No. 2 vide ils letter dated 1.11.2004
has stated that there is no propoesal for
acquisition of land for the purpase of which it
was reserved.

Section 127 of the MRTP Act, which
fell for consideration before the three Judge
Bench of this Court in the case of Shrirampur
Municipal Council, Shrirampur v.
Satyabhamabai Bhimaji Dawkher & Ors.,
(2013) 3 SCC 627~ [2013(3) ALL MR 477
(5.C.)], wherein the contention ofthe appellant
that the mnjorityjudg_:ﬁehl inthe case of Girnar
Traders (2) v. State of Maharashtra, (2007)
7SCC 555 : 2007 ALLSCR 2232], need to
be cunsidered by larger Bench as the same is
contrary td Section 127 and Municipal Corpa.
Of Greater Bombay v. Hakimwadi Tenants’
Asson., (1988) Supp SCC 55, case, was
rejected. The Court opined that the same is not
contrary to Section 127 of the MRTP Act and
further held that there is no conflict between

the judgments. of the two-Judge Bench i

Hakimwadi Tenants’ Asson. (supra) and the’
majority judgmentin Girnar Traders (2), |2007
ALLSCR 2232] (supra) case. Further, the three
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Judge Bench judgment in Shrirampur
Municipal Council, Shrirampur, {2013(3)
ALL MR 477 (S.C.)] (supra) at paras 45 and
46 supported the ohservation of Constitution
Bench in Girnar Traders (3) V. State of
Maharashtra, (2011) 3 SCC 1 12011 ALL
SCR 176], casc refating 1o Section 127 of the
MRTP Act, which read thus:-
“45. In our view, the observations
contained in para 133 of Girnar Traders (3)
unequivocally support the majority judgment
in Girnar Traders (2).

46. As asequel to the above discussion,
we hold that the majority judgment in Girnar
Traders (2) lays down correct law and does
not require reconsideration by a larger
Bench..."
From the above, it 1s clear thal the tajority
view in Girnar Traders (2), [2007 ALLSCR
2232] (supra) is held to be good law. Therefore,
the case of Girnar Traders () 2007 AT.L.
SCR 2232 (supra) is binding precedent under
Article 141 of the Constitution of India upon
the respondent No. 1. The relevant paragraph
133 from Girnar Traders (3) is extracted
hereunder :-
©133. However. in terms of Section 127 of
the MRTP Act ifany land reserved, allotted
or designated for any purpose specified is
not acquired by agreement within 10 years
from the date on which final regional plan
or final development plan comes into force
or if a declaration under sub-section (2)or
(4) of Section 120 of the MRTP Act is not
published in the Official Gazette within such
period, the owner or any person interested
in the land may serve notice upon such
authority to_that effect and if within 12
months from the date of service of such
notice, the land is not acquired or no steps,
as aforesaid, are commenced for its
acquisition, the reservation, allotment of

'dcsigna:ion‘shall be deemcd!o'hay:,!a‘;is_ed, il o

and the land would become available to the
owner for the purposes of development. The
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“defaults, their consequences and even
"C\cepuons thereto have been Si}\,L\l—LF“\a
s{ated i the State Act. For a perfod of 11
)fears the land would remain under
“treservation or designation, as the case may
he, interms of Sertion 127 of the MRTP

€ Act(10 years + notice pe wd).”

I“view of the above said statement of jaw
déclared by this Court in the cases referred to
supra, after adverting to the judgment of
majority view in Girnar Traders (2) case, 12007
ALL SCR 2232] (supra) is accepted in
Sﬁﬂrirnmpur Municipal Council,
Shrirampur, [2013(3) ALL MR 477 8
(supra), wherein it is held that the Girnar
Traders (2), (2007 ALLLSCR 2232} (supra)
case is not conflicting with the Iialmnw.uli
Tenants® Asson. case (supra), the statement
of law laid down in the above referred cases
arc aptly applicable to the fact situation.
Therefore, we have to hold that the impugned -
notification is bad in law and liable to quashed.
The High Court has not examined the impugned
notification from the view point of Section 127
ofthe MRTP Act and interpretation of the above
said provision made in the case of Girnar

Avinash Gulabrao
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the Siate
notitication

Gavernmen( 1o issue the impugned
modify the
Development Pian from deleting for the purposs
of Rathways and o 10 the Development
Plan for the formation of Development Plan
Road after lupse of 10 vears and expiry of 6

proposing to

months notice served upon the State
Government.
17, In view of abave, the order

passed by the High Court as well as the }

"’“;"“”“. d notification

=
Gavernment are vitialed in law and liable to be
selaside and quashed and we order accordingly, 'l/!
The /
impugned order is set aside and cansequently
Rule issued. The impugned notification dated
5.8.2008 15 also quashed as the period of 10
years from the date of reservation in the
Development Plan and 6 months nolice served
by the appellant on the respondent No. | is afso
sver, the eservation of the fand is lapsed. No
cosls.

18. The appeal is allowed.

Appeal allowed.,

Traders (2), [2007 ALL SCR 22321 {supra), 2015(2) ALL MR 2ERASL)
therefore, giving liberty to the appellant by the (SUPREME CO JRT\
High Court to le ohiections-to.the proposed f

‘notification is futile exercise on the partofthe | l . MY EQBAL &
appellant for the reason that the State l KURJAN JOSEPH, JJ.
Government, once the purpose the land was L

reserved has not been utilized for that purpose Sunil H“r:“h"i“ Kale

and a valid statutory right is acquired by the ach Glx!wbr:OS;\'lardikar S
land.owner/interested person after expiry of 10 o £ ‘
vems from the date of reservation made in the CivitAppeal No.2080 0f 2015,
Development Plan and 6 months notice periad 20th February, 2015,

is also expired, the State Government has no Mr. KISHOR LAMBAT. Mr. MILIND

sommenced the proceedings to acquire the land

2y following the procedurc as provided under h

Sections 4 and 6 of the repeaied Land
- Acquisition Act, 1894, T‘hererore the land
wliich was reserved for the above purpose is
_lapsed and_it enures to the benefit of the
wppellant herein. Therefore, itis not open for
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VASHANAV, for M/s. LAMBAT & ASSOCIATES,
Advs. for Appeliant.

Mr. ANIRUDDHA P. MAYEE, Mir. CHARUDATTA
MAHINDRAKAR, Mr. A.S, RAJA, Mr. SUHAS
KADAM, for M/s LEMAX LAWYERS & CO., Mr.
SATYAJNITA DESAI Ms. ANAGHA S. DESAI,
Mr. AKASH KAKADE, Advs. for Respondents,
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